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ADVERTISEMENT. 

fT^HE  former  Editions  of  the  Tenures 
•■'  OP  Gilbert  having  become  ex- 
tremely fcarce,  it  is  conceived  that  no 
apology  can  be  requifite  for  prefentin'g  a 
new  one  to  the  world.  The  defervedly 
high  eftimation  in  which  the  original  has 
been  fo  long  held,  muft  equally  render 
unneceflary  any  eulogium  which  an  Ad- 
vertifement  can  beftow :  It  remains  there- 
fore only  to  fay,  that  the  prefent  Editor 
has  been  anxious  to  aedd  to  the  utility  of 
the  Work;  and,  by  pointing  out  more 
immediately  the  principles  on  which  th$ 
doArines  advanced  are  eftablifhed,  and  by 
the  addition  of  references,  to  enable  the 
Student  more  eafily  to  purfue  his  re- 
iearche$. 

The  prefent  Editor  embraces,  witTi 
much  pleafurc,  the  opportunity  thus  af- 
forded him,  of  acknowledging  the  obli- 
gation which  he  owes  to  the  friendfhip 
fuid  politenefs  of  Mr.  Harg  rave/ for  his 

kind 
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kind  communication  of  the  Chief  Baron's 
Manufcript  *'  History  of  the  Feud,"  which 
is  in  the  Pofieffion  of  that  Gentleman. 
From  that  Manufcript,  the  Editor  has 
been  enabled  to  corre(n:  many  pafTages  in 
the  •*  Treatife  on  Tenures,"  and  to  enrich 
his  pages  with  fome  obfervations  of  the 
very  learned  Author,  with  which,  till 
now,  the  Profeflion  has  not  been  pre- 
fented. 

The  Editor  is  forry  that  he  was  not  en- 
abled to  correft  the  whole  of  the  text  :— 
But  he  remembered  the  inviolability  which 
the  facrednefs  of  the  Author's  work  mufi 
ever  demand.  The  inaccuracies  which 
occur  mufl  be  rather  lamented  than  con« 
demned,  when  it  is  cohfidered  that  the 
work  was  pofthumous }  and  that  the  in-f 
genious  Author  was  frequently  incapaci- 
tated, during  many  of  his  latter  years,  td 
write  himfelf.and,  in  confequence,  obliged 
to  truft  to  his  clerks  for  the  faithful  com- 
munication of  what  he  could  only  dictate. 

Some  few  Notes  were  added  to  the 
third  edition,  which  have  been  preferved; 

and 
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and  from  which  ihofe  of  the  prefent  Edi- 
tor are  diftinguiflied  by  being  inferred 
between  crotchets.  The  Side  References 
alfo  remain  (except  in  a  very  few  in- 
(tances)  as  they  were  given  in  the  laft  . 
edition ;  and  for  the  accuracy  of  which 
the  prefent  Editor  cannot,  therefore,  be 
anfwerable. 

It  has  been  remarked,  that  *'  the  fparks 
«*  of  all  the  fciences  in  the  world  are 
**  raked  up  in  the  afhes  of  the  law"  {Fincbe 
Zr.  b.  I.  c.  3.) :  Yet  the  ftudy  of  it  has  been 
rendered  difgufting  by  the  confined  man- 
ner in  which  it  has  been  treated.  When 
the  laws  are  connefted  with  the  hiftory 
and  manners  of  the  titfies,  they  at  once 
interefl  and  anoufe ;  we  develope  their 
principles  with  admiration,  and  we  trace 
their  progrefs  with  pleafure.  The  ampli 
tude  and  liberality  of  fentiment  which 
our  Author  difplayed  in  deducing  thofe 
principles,  and  in  marking  that  progrefs, 
ihould  be  equally  our  imitation,  as  they 
have  fo  truly  been  deferviiig  the  celebrity 
jhey  have  received. 
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THE  firft  advance,"  fays  Falconer  {a)^ 
•'  from  a  favage  ftate  towards  civiliza- 
tion is  when  people  leave  off  their  mode  of 
gaining  fubfiftence  by  hunting  or  fifhing, 
and  betake  themfelves  to  pafturage  and 
feeding  cattle."  We  trace  back  the  hiftory  of 
all  civilized  nations  to  this  (late  of  manners 
and  mode  of  life  {b) ;  and  in  this  ftate  of  man- 
ners, and  in  this  mode  of  life,  are  nations  ftill 
feen   to  exift(r].     Man,   dependent  upon   his 


(a)  On  ClimaUy  b.  vL  c.  2.  p.  322.  4to. 

(^)  See  Stuart's  Dijf.  on  Anttq.  Engl  Confl.  p.  i.  f.  j, 
Dalrympli  on  Feud.  Prop.  c.  3.  f.  i.  2  Blackft.  Comm*  c.  !• 
Fergufon  on  Civ.  Soc.  p.  2.  f.  2. 

{c)  As  the  TartarjSj  Jtrabsy  &c. 

The  author  muft  here  remarjk,  that  he  does  not  refer  to 
the  writings  of  a  Stuart  or  a  Sullivan^  &c.  merely  as  autho* 
rities  in  fupport  of  what  he  advances  in  the  courfe  of  this 
Introdudion,  or  of  the  following  Notes,  but  with  a  view 
of  affifling  the  reader  in  his  refearches.  In  thofe  writings 
he  will  find  the  fubjeds,  which  can  here  only  be  hinted  ar, 
purfued  with  an  induflry,  and  treated  on  with  an  elegance 
and  perfpicuity,  that  will  amply  compenfate  him  for  his 
trouble  in  confulting  them.  They  are  books,  too,  which 
are  in  moft  perfons  pofTefSon,  or  which  may  be  eafily  pro- 
cured;  and  if  he  is  inclined  to  purfuc  his  refearches  fur- 
ther, he  will  in  thofe  works  be  abundantly  fupplied  with 
icfcrences  to  earlier  produdtions, 

B  flocks 
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flocks  and  his  herds  for  fubfiftence,  feeks  the 
irriguous  plain : — he  finds  it  unoccupied  ;  and, 
confequently^  conceives  himfelf  entitled  to  the 
herbage  it  yields.  While  it  is  not  already  pof- 
feffed  by  another,  another  he  thinks  can  have 
no  greater  right  than  himfelf :— the  right  which 
"he  confiders  as  belonging  to  others,  he  enjoys 
in  common  with  themj  but  he  perceives  that 
he  has  a  right  which  exdufively  belongs  to 
iiimfelf^  by  reafott  of  the  occupattcy  tie  has 
gained.  This  right  he  maintains  againft  all  his 
oppofers  while  the  pofleffion  is  worth  its  de* 
fence.  When  the  produce  of  the  fpdt  he  fe- 
^eded  is  exhaufted,  he  quits  that  p(!^effion,  and 
leaves  it  to  be  occupied  by  the  "rtext  who  comes. 
Stili  advancing  in  his  progrefs  towards  re- 
finement, man  feels  an  increafe  of  wants, 
Which,  by  his  art  and  induftry,  he  endeavours 
io  fupply.  He  finds  the  fpontaneous  produc- 
tions of  the  earth  inadequate  to  this  end  ;  and 
that  even  thofe  fpontaneous  ptodudions  call  for 
the  protedion  of  his  arm,  which  can  only  be 
rendered  them  while  they  continue  in  his  im- 
m'ediate  poflTefiion.  He  cares  not  to  depend 
upon  thie  fnut  which  another  may  gather  be- 
'  fore  him,  or  6h  the  grain  which  even  his  own 
herd  may  deftroy.  Urged  by  confiderations 
like  thefe,  he  feleds  the  fpot  which  another  has 
not  occupied:  he  furthers  its  fertility  by  hb 
cultivation,  defends  its  advancing  produce,  and 
at  length  enjoys  the  fruits  of  his  labour  and 

care« 
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care*     His   attentions  confined  to  the  diofen 
fpot,  be  himfelf  becomes  ftationary  and  fixed. 
He  before  roved  with  his  herd  in  fearch  of  the 
diftant  pafture ;  but  he  now  foregoes  his  tent  or 
his  waggon,  and  ereds  a  permanent  dwelling  on 
the  piece  he  has  feleded  to  improve.     Here  he 
exerts   his   arm,    and   here   his   afFedions   are 
centered.     The  grain  which  ripens  in  his  pre- 
tence,   by  himfelf  was   nouriflied    and   fown. 
His  habitation  had  yielded  him  protection  and 
peace,  and  was  the  fcene  of  his  varied  joys. 
Pofleflions  thus  formed,  as  it  were,  by  himfelf, 
he  confiders  as  peculiarly  bis ;  and  the  juftice  of 
his  claim  was  apparent.     To  others  of  equal 
kiduftry  an  equal  fpot  might  belong;  the  world 
but  thinly  inhabited,  another  was  not  injured 
by  the  enjoyment  of  the  portion  he  chofe.     To 
this  fpot  he  conceived   no   other  could  have 
claim : — ^and  he  enjoyed  it  as  the  gift  of  heaven. 
The  feelings  and  the  neceffities  of  man  alike 
urge  him  to  ibcial  intercourfe.     The  depreda* 
tioQs   of  other  individuals  render  requifite   a 
mutual  defence.     Perfons  expofed  feparately  to 
danger,  become  leagued  for  a  general  fupport. 
Families  unite  in   reciprDcal  afliilance,   and   a 
coixfederacy  is  eftablifhed  and  a  nation  formed. 
The  fociety  thus  compofed  is  feparated  from 
others,   and  the   limits  of  its  pofleflions  pre- 
fcribed.     TJie  relations  of  that  fociety  are  dif- 
tingiailhed  from  the   relations   of  individuals, 
who  regard  themfelves  but  as  parts  of  a  whole. 

B  2  Many 
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Many  of  thefe  fmall  focietics,  finding  the  in- 
duftry  of  the  individual  inadequate  to  the  culti- 
vation of  the  ground,  as  well  as  the  ftrength  of 
a  fingle  arm  infufEcient  for  its  defence,  aflemble 
the  people  together,  and  cultivate  the  earth 
in  common.  The  whole  fociety  unite  in  the 
cultivation  of  the  foil,  and  to  the  whole  fociety 
does  its  produce  belong.  Each  of  its  members 
contributed  to  till  and  to  fow,  and  each  is 
entitled  to  his  portion  of  the  future  harveft. 
The  property,  even  of  fuch  produce,  (and  more 
efpecially  of  the  foil  itfelf )  was  fuppofed  to  be, 
till  adually  diftributed,  in  the  ftate  or  fociety  at 
large: — the  individual  was  only  entitled  to  his 
fhare  of  the  fruits  when  gathered,  or  of  the 
grain  when  lodged  in  their  ftores  [d). 

The 


(d)  ^'  Amongfeveral  nations  of  Indians,  each  town  ufually 
Works  together :  previous  thereto,  an  old  beloved  man  warns 
the  inhabitants  to  be  ready  to  plant  on  a  prefixed  day.  At 
the  dawn  of  it,  one  by  order  goes  aloft,  and  whoops  to  them 
with  {brill  calls,  '  That  the  new  year  is  far  advanced ;  that 
he  who  expe£ls  to  eat  muft  work ;  that  he  who  will  not 
work  muft  pay  the  fine  according  to  old  cuftoo),  or  leave 
the  town,'  &c.  At  fuch  times  may  be  feen  many  war-chief- 
tains working  in  common  with  the  people.  About  an  hour 
after  funrife,  they  enter  the  field  agreed  on  by  lot,  and  fall 
to  work  with  great  chearfulnefs*  Sometimes  one  of  their 
orators  cheers  them  with  jefls  and  humorous  old  tales,  and 
fings  feveral  of  their  moft  agreeable  wild  tune^,  beatings 
alfo  with  a  fiick  in  his  right  hand  on  the  top  of  an  eartheu 
pot  covered  with  a  wet  and  wcU-firetched  deerfkin.     Thus 
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The  Gothic  nations  improved  this  i^^^ '— ^f^^^^^, 
with  them  the  property  of  the  foil. was  vcfted 
in  the  fociety,  the  nation,  or  tribe ;  but  they 
did  not  cultivate  the  earth  in  common.  A 
portion  was  feparately  afligned  to  the  individual 
entitled,  who  tilled,  and  enjoyed  its  produce. 
When  the  harveft  was  gathered,  his  title  to  it 
feems  to  have  ceafed,  and  it  returned  again  to 
the  ftatfe^  In  the  then  ftate  of  agriculture,  the 
foil  required  but  little  preparation  j  and,  previ- 
oufly  to  the  following  feed- time,  a  new  diftribu- 
tion  was  made(^);  and  a  fyftem  very  firailar 
to  this  appears  once  to  have  obtained  among 
our  Celtic  progenitors  {/)• 
'^  The  Germans  had  long  been  in  the  pradiice 
of  making  incurfions  into  the  neighbouring 
ilates  under  leaders  of  their  own  feleftion. 
They  fometimes  returned  and  divided  their 
fpoil,  and  often  fettled  in   the  countries  they 


they  proceed  from  field  to  field  till  their  feed  is  fown."  See 
Jdair^s  Amer.  Ind,  406.  4 30.  Fergttfon  on  Civil  Soc*  pt.  2. 
f.  2«  Linfchot.  b.  2.  p.  219—221.  Jrijl.  Polit.  c.  3. 
Stuart* s  Dijf.  pt.  I.  f.  3.  p.  32.  n.  (9).  View  of  Soc. 
in  Eur.  b.  i.  c.  i.  f.  i.  p.  152. 

{e)  Tacitus  de  Morib.  Germ,  cap.  26*  &  vide  Caf.  de 
BelU  Gall,  lib.  iv.  c.  2.  &  lib.  vi.  c.  20.  Stuarfs  View^ 
b.  I.  c.  I.  r.  I.  &  c.  2.  f.  I.  and  notes.  Dijl  p.  z.  f.  3. 
Sklliv.  Lea.  4.  Pojl.  2,  {a). 

(/)  Davys* s  Rep.  28.  b.  &c.  49-  a.  &c.  Camd,  Brit,  f. 
Cuft.  of  the  Irijb ;  and  fee  i  IVhit.  Manch.  c.  8.  f.  3. 
1  IVarr.  JValeSy  b.  3,  p.  186,  &c.  b.  4.  p.  246.  TayL  m 
Gaveli,  pajfijn* 

»  3  had 
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had  conquered.  At  length,  however,  the  Gothic 
tribes^  as  by  concert,  forfook  their  native  forefts, 
and,  over-*running  the  more  fouthern  provinces 
of  Europe,  eftabliihed  themfelves  on  the  ruina 
of  the  Roman  power. 

As  thofe  barbarous  nations  were  derived  from 
a  common  fource,  the  governments  which  they 
founded,  and  the  cuiloms  which  regulated  their 
condud,  were  as  fimilar  to  each  other  as  they 
were  different  from  the  forms  of  polity  of  other 
flates. 

They  were  originally  a  free  and  a  brave 
people,  and  their  conceptions  of  liberty  and 
glory  they  religioufly  preferved.  The  ultimate 
property  of  the  foil,  and  the  fource  of  political 
authority,  were  conddered  by  them  as  vefted  ia 
the  fociety  at  large ;  they  were  careful  of  indi- 
vidual freedom,  and  confequently  jealous  of  in- 
dividual power.  When  they  abdicated  their 
native  lands  and  fought  for  new  habitations, 
each  emigrating  body  of  people  was  a  well 
regulated  army.  The  freeman,  though  confci- 
ous  of  his  own  importance,  and  fenfible  of  his 
own  claim  to  a  ihare  in  the  lands  which  his 
fword  (hould  contribute  to  conquer,  paid  a 
-  willing  and  faithful  obedience  to  his  immediate 
chieftain ;  and  the  refpedive  chiefs  were  equally 
fubordinate  to  the  heretoch,  or  general,  who  con- 
duded  them. 

When  they  fettled  in  the  countries  they  had 
fubdued,  fubordination  was  fcen  to  be  as  eflen- 
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tial  as  when  they  had  matched  in  purfuit  of 
their  fpoil.  The  freedom  of  the  individual  waa 
alfo  fupported  :  the  authority  he  acknowledged 
was  not  the  will  of  a  tyrant,  but  the  voice  oi 
the  nation  of  which  he  himfelf  was  a  part. 
The  fubordination  eftabliihed  was  not  for  the 
aggrandizement  of  a  particular  perfon,  but  for 
the  common  good  and  the  general  defence  ig). 

The 


(i)  **  y^'  ^ouj$urs  iti  choqui  <^  a  mecompi  ie  nos  hijlo' 
riitts^  qui  J  fans  en  excepter  aucun^  tnt  manqui  a  cet  igard  d'ex* 
aSltude  (sT  defideUti  des  U  principe ;  en  effety  c*eft  a  ce  titre  le 
phi  eAufif  qui  puiffe  hre  imagine^  qu^il  faut  rapporter  Pidie 
ceftttnune^  qui  fait  regarder  la  Gaule^  H  a  priftnt  la  France^ 
comme  U  patrimoine  de  Clovis  isf  de  fes  fucceffeurs :   ou  nb  se 

SOUYIEMT  PLUS  QUE,  DAMS  L'oRIGINE,  CloVIS  n'ETOIT  qUiC 
LE  GENERAL  d'uNE  ARMEE  LIBRE,  QUI  l'aVOJT  SLU  POUR 
LA  CONDUIRE  DAMS  DE8  ENTERPRISES  DONT  LA  GLOIRE  ST 
LE    PROFIT    DEVOIENT    ETRE    COMMUNS."        BaulairtVilHers 

Mem,  HifhriquM^  15.  Again  he  fays,  •*  Dam  le  premier 
itM  (upon  the  conqueft  of  Gau),  under  the  firft  race  of  their 
kings]  faifait  voir  qu^une  nation  entiere^  qui  s'eji  determinfe 
a  changer  le  pais  de  fa  naiffance^  £5*  a  f aire  une  conquite  au 
rifque  de  fe  perdre  elle-meme^  M*a  jamais  pA  confsder  Peta* 
bliffiment  perfonnel  de  fon  roi^  comme  fon  objet  principal  -y  il  eji 
vrai  nianmoins^  que  le  fucces  d'une  telle  entreprife  n*a  pA  lui 
devenir  favourable^  fans  que  le  roi  en  ait  le  profit  principal^ 
outre  la  gloire  de  la  conduite ;  mais  que  la  nation  ait  renonce^ 
ou  mime  qu*elle  pH  renoncer  a  fin  droit  fur  les  terres  qu*ello 
s*efl  acquifi^  ^  quelle  a  partagees^  dans  lafeule  idee  de  donner 
a  ce  roi^  ou  a  fes  fucceffeurs^  un  pouvoir  illimitej  dont  il  ne  lui 
reviendroit  d^ autre  advantage  que  la  gloire  d'obnr^  ceft  non 
feuiement  ce  qui  n^a  pas  ete  faitj  mais  qu^il  etoit  i'mpojjible  de 
fairCf  ou  d'imaginery*  i^c.     Ibid.  179.     See  Squire^  Ang* 

B  4  Sax. 
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The  nation  or  tribe  in  its  predatory  progrefo 
was  an  aflemblage  of  foldiers  whofe  glory  was 
in  arms ;  and  an  aflemblage  of  foldiers  was  it 
to  continue,  though  it  became  ftationed  in  the 
country  it  had  gained.  "  A  feudal  kingdom," 
fays  Dr.  Robert/on  (A),  "  was  properly  an  en- 
campment of  a  gteat  army.  Military  ideas  pre- 
dominated ;  military  fubordination  was  efta- 
blifhed ;  and  the  pofleflion  of  land  was  the  pay 
which  the  foldiers  received  for  their  perfonal 
fervice.'* 

Their  heretoch,  or  general,  though  eledive, 
became  permanent  as  the  danger  was  perma- 
nent againft  which-  he  was  eledted  to  conitepid. 


Sax.  Gov.  f.  66.  n.  (3) ;  &  f.  70.  n.  (2).  See  alfo  De  St. 
Remy.  Memoir es:  pref,  **  lis  aimoient  la  liberty ^  et  ne pouvotent 
qu'avec  peine  fouffrir  la  domination  mime  des  princes  de  hur 
nation,  lis  elifoient  eux-mimes  leur  magijirats^  faf  leurs  rois^ 
quails  changeoient  tons  les  ans^  de  crainte  que  quelqu^un  rCufurp&t 
irop  d'autorite.^*  De  St,  Remy,  Mem.  torn.  i.  Livre  prer 
mier^  ?•  ^3'  &c.  «<  Tout  ce  vajle  pays  (the  north  of  Ger- 
many) etoit  devise  par  Canton  foumts  a  une  infinite  de  petits 
princes  ou  dues.  Plufieurs  ou  quelquefois  tous  ces  fifuverains 
s*unlffoient  pour  f aire  la  guerre  &**  des  invafions  fur  le  terres  des 
peuples  voiftm  \  alors  ils  elifoient  un  general  auquel  ils  donnoient 
le  ncm  i^  rautorite  de  roi  tout  le  terns  qu*ils  marchoient  fous  fes 
erdres.''  Ahrige  Chron.  de  VHifioire  du  Nord.  par  M, 
Laccmbcy  torn.  i.     Hiji,  de  Dannemarc^  an.  772.  p.  49. 

{h)  I  Hi/l.  of  Scotl.  16.  c.  I.  and  fee  i  Hijl.  of  Cha.  V. 
f.  I.  p.  16,  17-  Wefi  on  the  Creation  of  Peers^  i,  &c.  See 
the  quotation  from  Lcyfeau  in  JVrigbt  on  Ten.  g.  n.  (t). 
Law  of  Forfeiture  for  High  Treafon^  45,  &c,  Gilh.  MS. 
Hiii.  of  the  Feud. 

This 
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This  permanency,  and  the  neceffity  of  his  con- 
tinual exertion,  increafed  his  importance  in  the 
view  of  others  :  ftill,  however,  he  was  only  the 
reprefentative  of  the  ftate.  The  country  was 
portioned  out  like  the  military  authority ;  thofe 
portions  were  allotted  to  certain  individuals  who 
acknowledged  a  fubordination  to  others  who  . 
again  held  their  portion  of  their  fuperiors,  who^ 
in  their  turns,  acknowledged  the  fupremacy  of 
the  chief. 

The  property  of  the  fqil  and  the  fourcc  of 
power  were  veiled  in  the  fociety;  but  as  the 
chief  reprefented  that  fociety,  the  property  of 
the  foil,  and  the  fource  of  power,  became  vetted 
in  the  chief.  Hence  every  individual  who  was 
entitled  to  a  portion  of  territory  was  faid  to 
hold  either  mediately  or  immediately  of  him  (f); 
aad  hence  alfo  was  he  deemed  the  fountain  of 
juttice. 

A  tribe,  therefore^  pofleffing  a  traQ:  of  con- p'^t^tkarf 
quered  country,  referved  a  part  of  it  for  the 
purpofes  of  the  ftate,  which  was  denominated 
the  Jifc  or'  dcmefnes.  This  the  king  or  chief 
enjoyed,  as  the  reprefentative  of  the  nation,  in 
his  political  capacity  [k) ;    the  other  part  was 


(i)  Pojl.  2,  (r). 

(i)  There  are  fome  obrcrvations  on-  this  capacity  of  the 
king,  which  greatly  merit  the  confideration  of  the  reader,  in 
the  Law  of  Forfeiture  for  High  Treafon^  p,  52,  &c, ;  and 
fee  alfo  De  Lolmc  an  the  Confi*  of  Engl.  b.  i .  c.  i  •  p.  1 0,  &c. 

divided 
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diTided  among  the  great  perfonages  who  at-* 
tended  him  in  bis  expedition*  Thofe  ptr^ 
fonages  conquered  for  themfelves  as  well  as  for 
their  leader,  and  they  confidered  the  portions 
allotted  them  not  ftridly  as  gratuities,  but  as 
their  due  (/)• 

Thofc 


(/)  When  William  duke  of  Normandy  exprefled  his  in- 
tention to  invade  England,  his  people  told  him  that  though 
very  poffibly  his  claim  might  be  juftly  founded,  yet  they 
were  not  obliged  to  afflft  ^im  in  gaining  its  crown : — that 
they  were  no(  bound  to  ferve  hiqi  in  foreign  wars.  jFIe  was, 
therefore,  obliged  to  have  recourfe  to  fupplication ;  for  he 
could  not  command.  He  promifed  a  ihare  of  lands  as  a 
compenfatton  for  fervicef«  The  afflftance  which  he  Qb<<- 
tained  was  voluntary,  and  given  him  with  a  view  to  the 
pofleffions  which  they  afterwards  received.  The  number  of 
fliips  which  the  nobles  fupplied  are  mentioned  in  a  m^inu* 
fcript  tranfcribed  by  Taylor  at  the  end  of  his  Hijt.  ofGavilk. 
The  rewards  too  which  they  adually  received  were  moft 
ample  :«-^the  carl  of  Moreton,  and  afterwards  of  Corn« 
wall  in  England,  had  no  lefs  than  793  manors  given  him  i 
but  he  had  contributed  to  the  expedition  no  lefs  than  120 
fhips.  Others  were  rewarded  proportionally  5  their  fhares 
are  enumerated  in  the  hiftories  of  Raping  Humi^  &c,,  and 
are  mentioned  alfo  in  an  EJfay  on  the  Polity  of  Engl.  476. 
n.  (N  N).  Wift  onParsy  20.  ^uUiv.  L.  17.  p.  162,  &c. 

I'he  earl  of  Surry  did  not  fcruple  to  affirm  in  the  time  of 
Edward  the  firft,  that  his  aneeftors  had  affifled  William  in 
gaining  England,  and  were  equally  entitled  to  their  (hare  of 
the  fpoil.  And,  in  anfwer  to  a  quo  warranto  ifTued  by 
Edward,  he  declared  that  it  was  by  their  fwords  that  his 
aneeftors  had  obtained  their  lands,  and  that  by  his  would  he 
maintain  his  right.  See  Wejl^  20,  21.  Owen*s  Britijb 
Remainsy  18,  19.  HiJI.  of  the  Lord  Marchers  i  and  fee 
6  Camd^ 
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Thofc  who  held  their  territories  immediately 
from  the  crown  were  faid  to  hold  in  capitc; 
but  thofe  who  held  in  capite  had  other  chiefs^ 
or  lords^  or  barons,  fubordinate  to  them :  they 
alfo  granted  to  hold  of  themfelves.  Thefe  in*^ 
termedtate  perfons  were  denominated  the  mefne 
lords,  of  whom  fo  much  is  fpoken  in  our  laws. 
Even  theie  divided  their  lands  among  their  fol- 
lowers; and  every  lordfhip  or  manor  was  itfelf 
the  fimilitude  of  the  kingdom  at  large.  The 
lord  divided  his  manor,  as  the  ftate  had  divided 
the  kingdom,  into  two  parts:  the  one  he  re- 
tained for  his  own  fupport,  and  was  partly  cul- 
tivated by  his  villeins  and  copyholders,  and  was 
called  his  demefnes(^);  the  other  part  was 
parcelled  out  among  his  dependants,  who  re- 
turned him  their  fervices.  "  A  feudal  king- 
dom/* fays  Weft  [n)^  "  is  to  be  confidered  no 
otherwife  than  as  one  great  feigniory  or  domi- 
nion, of  which  the  king  is  the  chief  lord.*' 


Camd.  Brit.  Introd.  Norm.  *  clvii.  I  Tyrr.  b.  6:  p.  ro8. 
Dr.  Squire^  Angh-Sax.  Gov.  f.  38,  39,  &c.  60,  70,  &c. 
1  IM.  ScQil.  c.  I.  p.  15.  Charles  V.  f.  I.  p.  14*  and  notes, 
^56.  n.  (H).  Stuart's  Dif  p.  3.  f.  2.  p.  137.  n.  (6). 
Di  Lolmtj  b.  I.  c.  1.  p.  10,  II.  DeSt.  Rsmj.  Afmoinsy 
torn.  I.  pref.  f.  14,  &c. ;  and  livre  ii.  p.  86.  See,  of  the 
Spamifh  invaders  of  Peru,  1  Rob.  jfmer.  b.  6-  p.  258.  4to.  cd. 

{m)  See  i  LardRaym.  43,  4.  2  ihid.  1225.    i  Sali.  186. 

(a)  On  Peersy  2—10. ;  and  fee  i  Afad.  Excheq.  c,  i. 
p.  2,  3.     Kaims^s  Brit.  Antiq*  26.  and  i  Rob.  Scotl.  b.  i. 

We 
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jurifdiaion  of       We  have  already  obferved  that  the  kine  was 

ljic  Dsrons 

the  origin  of  judicial  power  as  the  reprcfenta- 
tive  of  the  nation^  The  lord  had  a  jurifdidlion 
alfo  commenfurate  with  his  territory.  This  ex- 
tended often  to  life  and  limb,  and  by  confe-* 
quence  to  the  power  of  pardoning;  and  the 
power  of  pardoning  was  not  even  here  wholly 
at  an  end  till  the  time  of  Henry  the  eighth  {o). 
The  lord  was  alfo  chancellor  in  his  court,  and 
had  an  equitable  as  well  as  a  legal  authority  (/). 
He,  too,  like  his  king,  had  his  officers  of  ftate^ 
and  his  hall  was  attended  like  the  court  of  his 
chief  (y).  The  impartial  adminiftiiation  of  juf- 
tice  was  carefully  provided  for ;  it  was  not  the 
caprice  of  their  lord,  but  the  fentence  of  their 
peers  that  they  obeyed.     Each  was  the  judge  of 


(f )  See  the  Stat.  27  Hen.  8.  c.  24.' 

Ip)  Po/l.  ^Sj  (a) ;  209,  {d)  ;  210,  &c.  309,  &c.  See 
Kaims^s  EJf.  on  Brit.  Ant.  Eff.  2,  Dalrymple^  F.  P.  c.  j. 
f.  I.  p.  270.  Squirtj  f.  54.,  &c.  I  Rob.  Cha.  K  (.  l* 
p.  67,  &c.  and  n.  (Z).  Stuart's  Fiewy  b.  i.  c.  2.  f.  3. 
p.  38,  and  246,  &c. 

(^>  See  Stu.  Dijf.  p.  3.  f.  3.  p.  163.  n.  (20).  Squirtj 
f.  53.  n,  (i).  1  Mad.  Excheq.  c.  3.  p.  IC7,  &c.  Formuh 
Angl.  No  2,  &c.  Mad.  Baron.  Anglica^  b.  i,  c.  6.  p.  133, 
&c.     St.  Palaye^  p.  4,  &c. 

The  houfe  of  peers  was  the  court-baron  of  the  king* 
dom:  and  fee  TFeft.  10,  &c.  Kaims's  EJf.  ii.  p.  25.  1  BjJk 
Cha.  ^.  f.  I.  p.  43.;  and  fee  alfo  Camd.  Brit.  U  Chefliire 
and  Glamorganihire,  of  the  courts  of  tbp  earls  of  thofe 
territories. 


his 
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his  equals,  and  each  by  his  equals  was  judged  (r). 
As  tenants  they  were  bound  to  preferve  the 
rights  of  their  lord,  and  inform  him  of  their 
being  infringed.  They  were  j^lous  alfo  of  his 
power,  and  carefully  guarded  their  own.  Hence 
the  fuit  of  court  was  infeparably  annexed  to 
the  feud  {s). 

.  Thus  we  fee  that  the  kingdom  was  parcelled  out, 
and  each  proprietor  held  of  another  in  a  regular 
fubordination  as  he  had  done  with  refpe£t  to  his 
military  capacity  in  the  army ;  for  ftill  were  his 
military  obligations  exifting.  The  connections 
between  the.  foldier  and  his  general,  the  tenant 
and  his  lord,  were  not  confined  to  themfelves; 
they  had  a  refpeiSt  to  the  whole  fociety ;  the 
public  was  interefted,  and  the  whole  inftitution 
of  feudalifm  was  national, — was  enlarged  (/). 

This  connexion  between  the  lord  and  tenant  The  obligations 
was  intimate,  and  originated  in  benevolence  and  tenant  were  re- 
gratitude  :  the  confequent  obligations  were  mu- 


(r)  Magna  Charta^  c.  14  &  29 ;  and  fee  Stuart^s  Dijl 
p.  4.  f-  4.  p.  262-  n.  (6).  IVrtghtj  196.  n.  (/);  and  Po/f. 
210,  (tf). 

The  Count  de  Boulainvilliers^  (Mem.  Hijloriques^  p.  19.) 
when  enumerating  the  privileges  of  the  freemen,  mentions, 
•*  Le  droit  dejuger  fes  par  ells  y  et  de  ne  pouvoir  etrejugi  que 
par  eux  en  matiere  criminelle^*'  ^'c.  See  Squire^  Anglo- Sax* 
Gov.  f.  60.  n.  (2). 

(j)  Po/i.  ziOy  (tf);  324,  (A). 

(/)  See  Law  of  Forfeit.  45.  52,  &c.  Co,  Litt.  75. 
2  Injl.  597.  Wright  on  Ten.  9,  JO.  20-27.  4^«  64.  n.  {g)  j 
68.  n.  («;).     Stu  View^  paffm* 

tuaL 
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tiial.  The  tenant  was  dependant  upon  his  lord^ 
but  the  lord  was  beholding  in  his  turn,  to  the 
tenant.  Hence  the  reciprocity  of  their  engage- 
ments {u).  The  lord  could  not  alien  his  feig- 
niory  without  the  confent  of  his  tenant ;  and 

Attornment,  heuce  thc  ceremony  of  attornment  (x).  The 
tenant^  on  the  other  hand,  could  not  alien  hid 
feud  without  the  concurrence  of  thc  iord(;^)* 
The  conneftion  was  founded  on  perfonal  fer« 
vices,  and  on  perfonal  attachmencs.  This  con- 
nection relaxed,  and  the  lord  confented  to  the 
transfer ;  or,  by  means  of  a  prefeat,  his  reluc- 

Fines  for  aiicna^tance  WAS  douc  away :  and  hence  came  fines  odl 
alienation  (23).  It  would  have  been  incongruous 
with  the  liberty  in  which  this  fyftem  originated, 
but  which,  alas !  was  forgotten  in  later  days,  to 
introduce  a  ftranger  into  the  tenancy  without 
the  confent  of  the  lord,  or  to  fubjed  a  freeman 
to  a  fuperior  whom  he  did  not  choofe  to  obey. 
Hence  alfo  was  poilellion  delivered,  and  the 
tenant  admitted,  in  the  4aoft  public  manner. 


(1^)  Law  cf  Forfeit.  46^  &c,  Wrighty  la,  n.  {a)  ;  ^o* 
37*  42»  &c.  67,  and  n.  (x) ;  145,  n.  {a).  Suu  VUw^ 
b.  I.  €•  2.  f.  I.  n.  (8),  p.  213.  b.  2.  c.  I.  C  2«  and  n.  (3), 
p,  317.  and  Poft.  50.  8i*  133.  151. 

^^  The  old  way  of  feoffing  for  homage  and  fervice,'' 
fays  Madoxy  ^^  was  an  excellent  nocans  to  unite  and  xx)nfb- 
ciate  men  together.  Thus  a  great  lord  and  <his  frank- 
tenants  by  chivalry  were  in  a  fort  all  oi  one  family/' 
Baronia  JngHcay  b.  3.  c.  6.  p.  ^80. 

(*)  Poji.  so  &  81.  (y)  Peft.  50. 

(%)  Poji.  50,  and  n.  (c)  j    51,  (u.) 

coram 
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coram  paribus-,  not  only  for  evidencing  the 
transfer  or  gift,  but  for  the  information  of  thofe 
who  were  already  received  into  tbe  tenancy  {a\ 

By  accepting  the  feud,  the  tenant  was  bound  s«rv^*««. 
to  perform  the  fHptikted  fervices  and  returns  (^) ; 
to  accompany  his  Jord  to  battle  or  to  cultivate 
bis  lands,  and  to  attend  his  courts  of  juftice  xx 
ilate.     On  fuch  acceptance,  he  promifed  to  be 
.faithfid    and    true:    hence    arole    fealty    and Feaity,  && 
homage.     When  the  lord  accepted  the  homage 
^f  his  tenant,  he  alfo  was  bound  to  warranty  warranty. 
aftd  defence  {r). 

In  Germany,  feuds  were  annual  only;  an 
attention  to  agriculture  would  have  withdrawn 


(u)  Poft.  39,  (tf) ;  250,  (0- 

{li)  Thofe  fervrces  and  returns  were  in  after  times  di-^ 
vMed  into  feudal  anA  etctra  fiudal:  tbe  former  were  thofe 
flowing  of  neceffity  from  the  nature  of  the  tenanqy,  at 
fealty,  defence,  and  fuit  of  court;  the  latter  were  fuch  as 
were  ezprefsly  fiipulated  in  the  grant  \  and  the  king  or  lord 
cotiM  ifaipofe  or  require  no  farther  returns.  When  Edward 
the  firft  ordered  the  earls  of  Hereford  and  Norfolk  to  go 
oiFcr  wkh  bis  army  into  Guienne,  they  replied  that  the 
tenure  of  their  lands  did  not  oblige  them  do  fo^  unlefs  his 
majefty  went  in  perfon.  The  king  infifted  on  the  thing  t 
the  earls  were  firm.  *^  By  God,  fir  earl,*'  faid  Edward  to 
Hereford,  ••  you  (hall  either  go  or  hang.*'—"  By  God,  fir 
king,"  replied  the  earl,  "  I  will  neither  go  nor  hang.** 
Tbe  king  fubmitted,  and  forgave  their  warmth.  Stat.  34 
Ed,  \n  Ji.  4.  c.  5.  2  Injl^  47,'  48,  and  536.  3  ^yrr.  io6» 
Weft.  7.  Sullvu.  7c.  L..  7.  Camd,  Brit.  Introd.  civil. 
Rapih^  Henry y  &c.  fub  an.  1280. 

(0  P(sft.  133*  (^J- 

them 
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^^^^  them  from  warlike  enterprizes  {d).  When  they 
became  fettled^  the  reafon  in  fome  meafure 
ceafed,  and  feuds  were  conferred  for  life  [e) ; 
they  were  then  extended  to  the  fons  of  the 
tenant.  The  divifion  however  of  them  was 
inimical   to   the   end   of  the  inftitution,  as  it 

Dcfcendibic.  divided  the  ftrength  of  the  tenancy  j  the  indi- 
vidual therefore  was  to  fucceed  when  feuds 
were  permitted  to  defcend.  The  lord  then 
chofe  the  fon  which  he  conceived  the  beft 
adapted  to  the  difcharge  of  the  returns  {/) ;  th^ 
eldefl:  generally  became  the  firfl  enabled  to  ren- 
der them^  and  the  right  of  primogeniture  was 
at  length  eftablifhed  {g).  Women,  being  inca- 
pable of  difcharging  the  feudal  duties,  were  of 
confequence  precluded  from  the  fief  {b). 

^fhtk''^^^  Still,  however,  though  the  heir  fucceeded, 
yet  he  received  his  feud  rather  as  a  gratuity 
than  as  a  due.  He  was  regularly  accepted  as  a 
tenant  by  the  lord,  and  he  acknowledged  his 
obligation  for  the  renewal  of  the  grant.  Qn 
the  death  of  a  tenant,  as  the  fervices  ceafed, 
the  lord  took  pofleflion  of  the  feud.  He  made 
proclamation  for  the  heir  to  claim ;  and  if  he 
did   fo  within  the  time  prefcribed,   he  relin- 


(d)  Vide  Ctcfir  de  Bella  Gall.  lib.  vi.  c.  ao.     ff^ati.  on 
D^fc.  c.  3.  f.  I.  p.  103. 

(0  PoJl.2y  {a).  (/)  Pe/?.  ir,  {b). 

U)  Poft.  II,  {b).  .  (*)  Poft.ii,  (a). 
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quifhed  the  pofTefllon  to  him  (i).     Hence  the 
incidents  of  heriots,  reliefs,  primer  fcifm,  &c. 

In  foccage  tenures,  indeed,  the  divifion  of  the 
feud  was  not  produftive  of  the  mifchiefs  which 
took  place  with  refpedl  to  military  tenancies ; 
hence  thofe  in  foccage  defcended  to  all  the  fons 
till  a  later  period.  At  length,  however,  in  imi^ 
tation  of  the  military  feuds,  they  went  to  the 
eldefl  alone  [k). 

If  the  heir  was  an  infant  at  the  death  of  hiswwdihjp. 
anceftor  who  held  by  knight-fervice,  the  lord 
took  him  under  his  protection,  and  educated 
him  in  military  arts  (/)«  If  in  foccage,  his  ref- 
lations brought  him  up,  and  inflruded  him  in 
ruflic  employs  [m) :  hence  arofe  the  right  of  ward* 
The  infant  was  fooner  able  to  mimage  rural 
concerns  than  to  bear  arms,  and  therefore  he 


(0  Poft.  24,  (d);   230,  (^j.  {k)  Poft.  2,  (i). 

(/)  Sir  Edward  Coke  Tays  (i  Inji.  75,  b.)^  that  the  lofd 
ihall  have  the  cuftody  of  Aich  infants  during  their  minority, 
not  for  benefit  onely,  but  that  the  lord  might  fee  that  they 
be  in  their  yong  yeares  taught  the  deeds  of  chivalry,  and 
other  vertuous  and  worthy  fciences/' 

(m)  "  The  children  fof  the  tenant  in  foccage]  were  edu- 
cated to  the  labours  of  the  plough,  and  if  the  father  died, 
th:  education  devolved  on  the  next  relation,  on  whom  the 
inheritance  could  not  defcend  ;  for  there  was  no  reafon  to 
caft  the  education  of  the  children  upon  the  lord,  becaufe 
the  lord  bad  no  underftanding  in  this  fort  of  drudgery,  but 
the  knowledge  of  it  chiefly  lay  in  the  family  of  the 
Socmen."    GUb.  Htji,  of  the  Feud.  U  49,  MS, 

c  waa 


XVlli 


INTRODUCTION, 


was  out  of  ward  in  the  one  cafe  at  fourteen,  !a 
the  other  at  twenty-one  (/). 

Though  the  greateft  amity  fubfifted  between 
the  lord  and  bis  tenants,  «nd  though  the  lords 
themfelves  cordially  united  in  a  common  caufe, 
were  peers,  and  fubordinate  to  one  head,  yet 
they  often  bore  the  moft  implacable  enmity  to 

Deadly  fcudi.  cach  Other  («?);  and  that  enmity  defcended  to 
their  tenants  (/i).  Hence  was  it  necefTary  that 
marriages  (hould  not  be  contra£ted  between  the 
tenants  of  different  clans  without  the  confent  of 
the  feveral  lords ;  and  from  this  arofe  the  in- 

inddcntofmar-  cidcnt  of  marriage  {o). 

Forfeiture  of  Whcu  thc  tcnaut  did  any  afl:  which  rendered 
him  incapable  of  difcharging  the  duties  of  the 


the  feud  $ 


(/)  See  Note  I.  at  the  end  of  the  volume. 
Private  wara.  («)  The  barons  claimed  the  right  of  private  war,  or  of 
commencing  hoAilities  againft  each  other  at  their  pleafure, 
and  even  againft  their  king  in  certain  cafes.  This  ufage, 
however,  inras  not  fo  prevalent  in  this  country  as  in  many 
on  the  Continent,  yet  even  here  it  prevailed ;  that  between 
the  earls  of  Hereford  and  Glocefter,  (in  the  time  of  Edward 
the  Firft,)  particularly,  is  frequently  noticed  by  our  hifto- 
rians.  The  truce  between  thofe  nobles  is  curious,  and  is 
preferved  by  Madox^  (Form.  Jnglic  84,  N^  155.)  and  is 
given  alfo  in  the  Appendix  to  Stu.  View  ofSoc,  in  Eur.  See, 
«  of  the  Right  of  private  War,   i  Rob.  Cha.  V.  f.  i.  p.  51^ 

&^.  and  note  xxi.  De  Lolme^  b.  i.  c. -i.  p.  12,  &c, 
StuartU  FieWf  b.  i,  c.  2.  f.  3.  p.  38,  &c,5  260,  &c. 
1  ff^ard  on  thi  Law  of  Nations^  c.  1 2.  p.  340,  &c.  See 
4  BL  Ccmm.  82.  c.  6.  StuartU  Dijl  pt.  3,  f.  3,  p.  155, 
&c.    Butl.  N.  to  Co.  Lit.  64.  tf.  f.  iv» 

(«)  Po/I.1^3. 

{0)  Po/l.  12,  {a). 

feud^ 
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f(ud,  if  he  fhowed  himfelf  unworthy  of  its 
enjoymenty  by  deferting  his  lord  ia  battle,  or 
by  the  perpetration  of  certain  crimes,  it  was 
biif  juft  that  it  fhould  return  to  the  lord  from 
whom  it  was  originally  derived :  hence  came 
the  incident  of  forfeiture  (*).  If,  on  the  other  of  thcfeiK- 
band,  the  lord  did  any  thing  injurious  to  the 
feudal  relation,  if  he  was  guilty  of  injuftice  or 
oppreffion,  he  loft,  in  his  turn,  his  feignioriai 
rights,  and  the  tenant  held  immediately  of  the 
lord  above  (y).  If  the  heirs  of  the  tenant  be-  R^g^t  of 
came  extind:,  there  could  be  no  one  to  enjoy 
the  gift,  or  to  return  the  fervices  on  which  it 
Was  granted ;  then,  too,  it  neceffarily  was  re- 
fmned  by  the  lord,  and  hence  arofe  the  right  of 
efcheat  and  reverter  (r).' 

Again,  as  the  whole  barony  was  interefted  ^'^•^ 
in  the  fate  of  its  lord,  and,  in  like  manner,  the 
whole  nation  in  that  of  the  king;  as  the 
tenants  individually  were  bound  by  gratitude  to 
him  for  their  gifts,  and  attached  to  him  from 
the  protection  he  had  afforded,  and  the.  fervices 
they  had  been  wont  to  pay ;  if  the  lord  or  the 
king  had  unfortunately  fallen  into  the  hands  of 
the  enemy,  they  contributed  their  portion  lo 
efFeduate  his  releafe.  In  thofe  times  the  feud 
and   demefnes   were   inalienable;    befides,   the 


(p)  P?/f'  38»  &^' 

(^)  Law  of  Fvrftiu  46.     Wrighfs  Ten.  44.     Ls  Grand 

Coiijiumier^  c.  14,     Di  Fiaulte.  Mirroufy  c.  I,  f.  3. 

(r)  Poft.  17. 

C  2  lord. 
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lord,  Of  king,  poflefled  his  feigniory  in  a  poli- 
tical, rather  than  a  perfonal  capacity,  and  there-^ 
fore  it  was  not  chargeable  by  the  individual* 
Perfonal  property  was  in  thofe  days  very  in- 

Fornmfom.  confidcrable ;  and  his  ransom  could  only  be 
efFedled  by  the  benevolence  of  his  faithful 
tenants  (/).  In  after-times  too,  the  tenants 
again  teftified  their  attachment  and  gratitude, 
by  making  the  lord  a  prefent  on  occafion  of 
knighting  his  eldeft  fon ;  a  circuroftance  attended 
with  much  fplendor,    and  confequently   with 

Knighthood,  much  expence.  In  this  alfo  they  themfelves 
were  more  immediately  interefted;  the  knight 
was  the  defender  and  fervant  of  his  country; 
and  they  contributed  by  their  prefents  to  fup- 

Maniajc.  port  the  magnificcnce  of  the  fccne.  When  his 
daughter  alfo  was  given  in  marriage,  they  a 
third  time  evinced  that  attachment,  by  augment- 
ing her  portion  by  their  voluntary  bequefts.  From 
thefe  grew  the  incidents  of  aid.  In  after-times 
too,  thefe  aids,  though  originally  gratuities  flow- 
ing* folely  from  the  munificence  of  the  tenant, 
were  claimed  as  dues,  and  perverted  to  the 
groffeft  oppreiTions.  Other  aids  Were  often 
demanded,  as  to  pay  debts,  reliefs,  &c.  &c.  (/) 


(i)  Of  ranfom,  fee  Barrtngton  on  the.  ancient  ^tatuUs^ 
350,  I  Hen.  VL  I  TVariTs  Law  of  Nations^  c.  g.  Tf^right 
en  Ten.  112,  and  n.  (n)i  113,  and  n.  (o) ;  and  114,  n«  (p). 

(t)  See  further,  i  Mad,  HiJi.Excheq.  c.  xv.  p,  569,  &c. 
ff^rightj  4O9  &CC. ;  105,  &c. ;  in,  &c. ;  125,  and  notes, 
and  Append.  Stuarfs  Viewj  b.  i.  c.  2«  f,  5.  p.  58. ;  b.  a* 
c.  I.  f.  I.   p.  78.  332,  333, 
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A  fyftem  thus  founded  in  friendfliip  and  bc«  j^'^lffyfteSr 
Hevolence,  in  protedion  and  gratitude^  was  at 
length  to  be  the  inflrament  of  a  tyranny  the 
moft  intolerant,  rapacious,  and  infatiable ;  its  JJJ/Ji^°^|S^, 
principle  indeed  was  military,  and  inconfiftent 
with  the  civilization  and  improvement  of  the 
people  {u).  As  the  intercourfe  between  nations 
increafed,  as  the  good  underftanding  which  once 
only  fubfifted  between  the  individuals  of  a  clan 
became  extended  to  dates  and  countries,  as  the 
arts  and  civil  employs  became  more  difiufed  and 
embraced,  the  military  fpirit  fubfided*  The 
knight  was  allowed  his  deputy,  and  at  length  Efcuase. 
his  fervice  was  commuted  for  money.  That 
military  ardour  apd  enthufiafm  abated,  and 
fpecie  flowing  on  all  fides  into  the  coiFcrs  of 
the  prince,  a  mercenary  rabble  fupplanted  the  Mercenaries 
generous  and  courteous  knights  with  their  firm 
and  their  faithful  tenants*  A  mifcellancous 
crowd  of  alien  hirelings  wielded  the  (word  of 
power,  and  at  length  gave  birth  to  a  fyftem  the 
moft  hoftile  to  the  feelings  of  a  brave  people 
that  ever  endangered  freedom,  or  relaxed  the 
confidence  of  man  in  man— that  of  a  ftanding  ^"^^  »- 


(u)  Vohairij  Spir.  Nat.  vol.  2.  c.96.  p.  278,  9.  8vo  cd. 
DalrympU^  F.  P.  c.  a.  f.  1.  Stuart's  Vsew^  b.  2.  c.  !• 
f.  2.  p.  88.;  c.  3.  f.  I.  p.  no.  J  f.  2.  p.  114-  i»8,  &c, 
5  Eunmus^  f.  69.  p.  328.  Kaims^s  Law  TraSIs^  Tr.  v. 
p.  197.  Brit.  Antiq.  efl*.  i.  p.  12. ;  cff.  2.  p.  26. ;  cfT.  4. 
p.  156.  EJay  on  tht  Polity  of  Engl.  b.  I.  c.  4  &  5.  I  Rok. 
ffotl^  b.  It  p.  26.     I  Ckarlis  V.  pajpm. 

c  3  army 
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army  of  mercenary  foldiers ;  an  army  whofc 
iriterefts  were  different  from  thofe  they  were 
fuppofed  to  defend  ;  who  were  infulated  in  forts 
and  barracks. 

But  this  was  not  the  only  evil  which  at- 
Dcpra^tyof  tcndcd  the  declenfion  of.  the  feudal  polity.  The 
heroit  valour  and  magnanimity,  the  affedion 
and  ardour  of  former  ages,  funk  into  infolence 
and  rapacity,  into  venality  and  ingratitude; 
the  generofity,  the  urbanity,  the  politenefs  of 
chivalry,  degenerated  into  licentioufnefs  and 
intrigue. 

But  there  are  limits  even  to  degeneracy; 
there  are  bounds  which  even  corruption  muft 
not  pafs ;  there  is  a  crifis  even  in  depravity, 
from  whence  order  and  falubrity  are  to  flow. 
Though  the  entire  fyftem  appear  vitiated,  and 
though  diflfolution  itfelf  be  threatened,  yet  fome 
ninfeen  hand,  which  is  bufily  though  filently 
employed,  fliall  ftill  over-rule  thofe  events,  and 
make  them  fubfervient  to  purpofes  the  moft 
benign  as  well  as  unexpected : — 

*^  From  feeming  evil  ftill  educing  good. 
And  better  thence  again,  and  better  ftill. 
In  infinite  progreffion !" 

Thofe  principles^  effential  to  the  welfare  and 
ends  of  mankind,  are  not  to  be  eradicated  from 
or  extinguifhed  in  the  human  heart ;  they  are 
implanted  by  Heaven  as  inftruments  of  its  pro* 
vidence^  and  are  fubfervient  to  fchemes  and 

fyftems 
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lyftems  ample  as  the  univerfe  it  has  formed; 
they  are  given  to  propel  man  to  an  advance- 
ment in.perfedion  and  happinefs,  and  wifely 
adapted  to  the  relations  in  which  he  (lands. 
Amid  all  the  perturbations  and  convulfions  he 
is  fubjed  tOy  either  from  exterior  or  internal 
evils,  there  is  yet  a  fomething  which  fhall 
counteract  his  errors,  and  point  out  the  path  of 
reditude ;  which  fhall  induce,  at  leaft  pofterity, 
to  explore  thofe  paths  which  others  have  for- 
faken,  and  to  adopt  thofe  meafures  which  are 
congenial  with  the  feelings  of  the  heart.  There  . 
is  a  kind  of  vis  inertia  in  humanity  which  muft 
reftore  it  to  its  deftined  ftate ;  and,  as  man  was 
defigned  and  conflituted  for  happinefs  and  the 
improvement  of  his  nature,  he  will  one  day 
adopt  thofe  fyftems  and  rules  only  which  fhall 
be  evidently  conducive  to  thofe  ends. 

Evils  were  permitted  to  be  profufely  feat- The  principles 

of  polity  become 

tered,  but  antidotes  were  alfo  diffeminated  with  eniai^cd. 
as  liberal  an  hand.  Remedies  grew  up  with 
the  banes  they  were  to  counterad;  they  were 
difcovered  even  in  the  principles  of  that  very  po- 
lity which  was  attacked,  and  found  to  be  more 
ftrongly  implanted  in  the  human  breaft.  The 
benefits  which  fprang  from  the  relaxation,  and 
even  declenlion,  of  ihe  feudal  fyftem,  abun- 
dantly overbalanced  the  mifchiefs  which  its  cor- 
ruptions had  introduced.  The  military  fpirit  Jhe  military 
abating,  man  no  more  coniidered  man  as  an 
CQemy,  nor  himfelf  as  ^n  animal  of  prey.     The 

c  4  warrior 
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warrior  hung  up  his  armour,  now  ufelcfs,  in  his 
hall;  he  lived  among  his  people,  and  courted 
their  confidence  and  efteem;  he  encouraged 
agriculture  and  induftry ;  and  literature  and  the 
arts  were  found  to  be  compatible  with  the  cha- 
Commcrcc.  rafter  of  the  free  and  the  great.  Commerce 
regained  its  importance  in  the  eyes  of  Europe, 
enriched  nations  with  its  bleffings,  and  en- 
lightened and  enlarged  the  heart  by  the  inter- 
courfe  and  reciprocal  dependance  it  introduced. 
The  *'  hum  of  men"  was  not  corifined  to  the 
**  tower'd  city/'  to  joufts,  or  to  tournaments, 
but  the  din  of  traflSc  refounded  in  our  ports, 
and  the  fong  of  peace  was  heard  on  the  plain. 
The  ocean  was  crowded  with  the  veffels  of 
trade,  and  the  fields  were  profufe  in  their  pro- 
duce. The  commoner  by  his  commerce  arofe 
to  importance  in  the  ftate  (k).  Men  of  all 
orders  and  ranks  aflimilated  by  degrees,  and 
diftindions  and  prejudices  began  to  be  removed. 
The  heart  became  expanded  by  intercourfe  and 
the  convidion  of  the  neceflity  of  mutual  aflift- 
ance.  To  be  enlightened,  refined,  and  ufeful, 
appeared  the  province  allotted  to  man.  Each 
confidered  another  as  the  child  of  a  common 
parent  with  himfelf ;  of  the  fame  feelings,  and 
fubjed  to  the  fame  wants.     Philanthropy  lifted 

(*)  See  I  Bjihertf  Cha.  F.  {.  i.  p.  43,  &c,  I)e  Loltn^ 
0ff  ibi  Cofiji.  of  Engl,  fafftm.  EJfay  on  the  Polity  of  Engl. 
b.  I.  c*  6,  &c. 

her 
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her  head,  and  each  was  to  partake  of  her  fmlles* 
The  banners  under  which  his  forefathers  fought 
were  not  now  to  engage  his  inquiry.  His 
friendfhip  was  no  more  to  be  influenced  -by  the 
emblazonry  of  his  fhield,  nor  his  affections  or 
confidence  confined  within  the  bounds  of  a 
dukedom  or  manor;  but  the  narrow  concept 
tions  of  ariftocratic  pride,  of  hereditary  preju- 
dice, and  of  contracting  and  indurating  bigotry, 
were  to  be  diflipated  by  the  beams  of  know- 
ledge which  on  all  fides  emaned« 

Pofitive  and  hafty  inftitutions  loft  infenfibly 
their  power  over  mankind.  The  wants,  the. 
feelings,  and  the  natural  relations  of  humanity 
were  appealed  to.  The  laws  adapted  them* 
felves  by  degrees  to  the  improvements  of  the 
times.  Forms  of  government  inconfiftent  with 
thofe  advances,  relaxed,  or  were  reprobated  j 
and  the  intercourfe  between  man  and  man,  and 
between  nation  and  nation,  began  to  be  founded 
upon  the  broad  bafis  of  univerfal  benevolence 
and  peace. 

But  as  the  improvements  of  a  people  arQ 
gradual,  fo  the  alterations  in  the  laws  are  gra- 
dually effected.  Prqvifipns  or  repeals  are  in- 
troduced as  the  particular  occafion  demands^ 
but  the  radical  principles  of  the  government  re-  The  principles 

*      ^^^^         r       t    1     r   n  r      r        i*    ^^^^^  property- 

main  unaltered.     The  feudal  fyftem,  fo  firmly  lawsdcrWed 

fixed  in  this  ifland,  has  never  been  wholly  abo-  fyftem. 

U(hed.     From  this  fyftem  are  derived  oiir  laws 

relative 
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relative  to  property  ( jf),  and  to  it  muft  we  have 
recourfe,  in  order  to  account  for  the  origin  and 
utility  of  many  which  might  otherwife  appear 
ufelefs  or  vnjuft;  and  to  it  muft  we  condnu- 
ally  recur,  to  explain  and  illuftrate  what  might 
otherwife  feem  dilated  only  by  caprice ;  to 
trace  out  their  principles,  their  fpirit,  their  ends 
amd  effeds. 

By  recurring  to  this  fyftem  did  our  author 
explain  what,  on  any  othei:  fyftem,  would  have 
remained  for  ever  inexplicable.  He  refcued 
many  of  our  laws  from  the  imputation  of  bar- 
barity and  arbitrary  impofition ;  he  formed  an 
qpocha  in  their  ftudy,  by  dirediing  us  where  to 
^ifcover  their  origin  and  principles.  But  he  has 
not  only  benefited  the  ftudent,  he  has  refie£ked 
honour  on  the  nation  and  its  laws.  Since  his 
days,  many  have  rifen  up  in  his  fpirit,  and^^ 
animated  by  his  example,  and  encouraged  by 
bis  fuccefs,  purfued  thofe  paths  which  he  had 
fo  arduoufly  and  feduloufly  explored.  To  the 
ftudent  there  cannot  be  prefented  a  more  ad« 


(y)  **  The  bulk  of  our  common  law,**  fays  l^efiy  "  is 
nothing  but  feudal  cuftoms.*'  On  Peers^  3.  See  IVrigb^ 
^Ten.  I.  135,  &c.    Poft.  15s-  N.  LXVi. 

*'  Ao  Engllfli  lawyer,  (fays  an  elegant  writer,)  if  he  would 
attain  the  true  perfection  of  his  art,  has,  like  the  painter, 
his  Lombard  and  Italian  fthools.  Our  municipal  fyftem  in 
its  progrefs  has  copied  the  great  draughts  in  them  both/^ 
Eunamus^  vol.  i.  f.  20.  p.  85. 

8  vantageousji, 
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vantageous,  or  a  more  pleafing  fund  of  infor«- 
matioD,  than  their  labours  have  produced.  This 
IntrodudioD,  therefore,  ihall  be  concluded  with 
acknowledging  the  obligations  which  the  writer 
of  it  owes  to  their  works,  and  by  referring  more 
particularly  to  thpfe  of  their  produdions  which 
merit  fo  peculiarly  the  attention  of  him  whq 
would  wiih  to  be  acquainted  with  the  rationale 
of  our  law  (^). 


(z)  Stuart's  Vliw  of  Socirty  in  Europe^  and  his  Hi/loriiaf 
mjfertation  en  the  Antiquity  of  tbi  Englijb  Conftitution*  SuU 
livan^s  Le^uris  on  the  Laws  of  England.  Kaims's  Hijiorical 
Zaw-Tra^Sy  and  EJ/ays  on  Britijb  Antiquities.  DalrymfWs 
Effixy  towards  an  Hijiory  of  Feudal  Property.  Dr.  S^uire^i 
JHiJiorieal  EJfay  on  the  Anglo-Saxon  Government.  MiUar^s 
Hiftorical  View  of  Englijh  Government.  Wrighfs  Introdtic^ 
tion  to  the  Law  of  Tenures*  Blackjione's  Commentaries^  vol.  2* 
Mr.  Butler* s  Notf  to  Co.  Lit.  64,  {a\.  MontefquietC s  Spirit 
of  Laws.  York's  Confiderations  on  the  Law  of  Forfeiture  for 
High  Treafon.  RoBertfon^s  Charles  the  Fifths  vol.  i.  Lord 
l^yUelinCs  Hift.  Hen.  II.  vol.  3. 
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TENURES. 


Of  FEUDS  (a). 

A  Ft  UD  is  a  right  that  a  vaflal  has  in  feme  speim.Renk 
lands,  or  fome  immoveable  {b)  thing  of 
his  lord's,  to  take  the  profits  (r),   paying  the 
feudal  duties. 

The  feudal  property  was  very  unfettled  in 
ancient  times  {d).      The  lords  fucceeded  by 


{a)  [Sec  Note  IL] 

{b)  [In  after-times  feuds  were  permitted  of  incorporeal 
things.  See  Sulliv.  l^St.  vii.  p.  74.  Stuart*s  ViiWi  b.  i. 
c.  2«  f.  3.  p.  43, 4*  Butler  J  n#  to  C9.  Lift,  64.  a^  f.  ii«  i  Reb, 
aa.V.  f.  I.  N-(H),  p. 264.  2RoU.Abr.Tin.(D)U{E)^ 
500,  and  Poft.  332.  N.  CLXXVi.] 

(c)  [See  N.  III.] 

{d)  Antiquiffmo  tempore  fie  erat  in  dominorum  potefiate  cem^ 
vextem^  ut.quando  vellentf  pojfent  auferre  rem  in  feudum  a  fe 
datum*  Feud.  lib.  i.  tit.  i.  [See  IVrigbfsTen.  14.  n.  (r}» 
GiU.  MS.  Hifi.  ef  tbc  Fiud.] 

eledion 
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election  or  ftrong  hand  ;  the  tenants  temporary^ 
or  at  the  will  of  their  lords. 

{e)  When  the  barbarous  nations  had  invaded 
the  Roman  empire  the  vaiTars  eftate  became 
cenain  for  life  {/)^  then  to  all  his  defcendants* 
Oppofite  to  feudal  -  property  is  allodium  {g)^ 
which  feems  to  be  the  old  patrimonial  property 
'  revived  by  the  chriftian  clergy  among  the  bar- 

M.Raym.      barous  nations  (i&).     This  obtained  among  our 
Saxons  (/),  and  gave  birth  to  gavelkind  [k). 

«a**43-  (/)  Feuds  are  hereditary,    or  for  life*      la 

hereditary  feuds  the  word  heirs  is  required  to 
diftinguifii  it  from  the  original  feud  that  was  for 


[i)  Diindi  Jiatutum  eft  ut  ufque  ad  vitam  fidelh  proiucere-' 
tur.  Feud.  lib.  i.  tit.  i. ;  [and  fee  TVright* s  Ten.  14.  n.  (^J.J 

(/)  [Sec  N.  IV.]  ig)  tScc  N-.  V.J    . 

\h)  Scmner's  treatife  of  gavelkind,  p.  8,  9.  115;  172. 
C»nd  fee  Wrigbfi  Ten.  ^06.  n.  (q)  &  (O-J 

(/)  [See  N-  VI.]'      •  (i)  [See  N.  VII.] 

{/)  There  are  feveral  divifions  of  feuds,  viz. 

Feudum  nohile  Isf  ignoUIi.  Crag,  de  jure  feud.  56.  Zailus 
in  ufus  feud.  fo.  5. 

Feudum  Irgium  ^  non  ligium.   Seld.  tit.  of  honour,  38*  39, 

Francum  ^  nmfrancum.     Crag,  de  jure  feud.  p.  79. 

Realeis'  perfonale^  vel  perpetuum  k^  temporole.  Zafius  in 
ufus  feud.  fo.  5. 

Ecdefiafticum  ^  feculare.     Zafius,  fo.  6. 

Antiquum  feu  paternum  &*  novum.     Feud.  lib.  3.  tit.  50* 

Dividuum  ^  individuum.     Crag,  de  jure  feud.  p.  58. 

Mafculinum  i^  fcemineum*  Zafiuf  in  ufus  feud.  fo.  120* 
tSec  further  of  the  divifion  of  feuds,  fFrighfs  Ten*  22, 
&c.  and  notes.    Sulliv.  Led.  vii.j 

life 
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life  only  (m).  In  hereditary  feuds  the  defcent  is 
to  be  confidered,  where  the  ufage  of  other  ub,^ 
tions  is  to  be  compared  with  the  feudal. 

The  notion  of  regular  property  begun  among 
Ac  yews  and  Egyptians.  The  J^cws  were 
taught  from  heaven,  and  the  Egyptians  by  the 
inundations  of  AV/^,  to  fettle  in  regular  neigh* 
bourhood ;  and  from  the  Egyptians  the  notions 
of  property  came  to  the  Greeks  and  Romans. 

Among  the  Jews^  Egyptians^  Greeks^  and 
Romans^  the  father  was  the  head  of  the  family, 
and  had  the  inheritance  and  the  power  of  life 
and  death  over  his  children  (fave  that  by  the 
Jewi/b  law  it  is  tempered) ;  for  the  father  Deot  rd.  i%. 
might  not  kill  his  fon  but  in  the  prefence  of  the 
public  magiftrate. 

Among  the  Jews  {n)  and  Egyptians^  inherit- 
ance defcended  by  fettled  rules  in  their  tribes 
and  families ;  and  the  will  could  only  be  made 
of  acquifitions*  Then  they  could  not  fo  make  ^*;"^-  '5*' 
a  will  as  to  difinherit  the  eideft  fon  of  his  right 
of  primogeniture,  which  was  that  of  a  double 
portion. 

If  a  man  died,  the  inheritance  and  acquifi- 
tions  undevifed  defcended  to  his  fons  equally  ; 
only  the  eideft  had  a  double  portion.    This  law 


(m)  [SccN.VIIL] 

(»)  [See  further  of  ihcfc  fuccel&ons,  Hal/$  Cmrn.  LaWf 
242.  c.  XX.  R$binf  Gmtlk.  b.  x.  c.^.  2BI.Cemm. 
1. 14.] 

arofe 
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^t^i*toi.arofe  becaufc  they  apprehended  fuch  fon  the 
^to  te'^re!    beginning  of  the  father's  ftrength ;  therefore  he 
Sri^cftT    ^^^  *^  ^^  thought  facred,  and  to  be  redeemed 
from  the  prieft,  and  to  bear  the  honourable 
charges  and  offices  of  the  date :  but  becaufe  the 
words  of  the  law  give,  the  reafon,  that  the  foa 
was  the   beginning   of  the  father's   ftrength; 
therefore  the  privilege  was  perfonal,  and  went 
only  to  the  eldeft.     So  if  a  man  had  ifTue  A. 
,and  B.y  A.  had  ifTue  C.  and  D.^  and  A.  had 
died,  C.  and  D.  ihould  have  the  double  portion 
of  their  father,  but  C.  had  no  greater  fhare  of 
it  than  Z).  nor  did  the  double  portion  ever  pre- 
vail, where  the  defcent  was  to   brothers  and 
other  collaterals. 
seWendcfuc       {j\  If  a  man  had  no  fons,  his  daughters  inhe- 
ticbiaeos,  c.«3.  nted,but  without  double  portion  to  the  eldeft  j  but 

they 


(tf)  This  right  of  reprerentation  is  not  peculiar  to  the  law 
of  England^  but  is  obferved  by  the  laws  of  moft  countries  ; 
and  we  read  in  Numbers^  ch.  xxvi.  ver.  33.  and  ch.  xxxvi. 
that  when  Zelopbebad  the  fon  of  Hepher  died,  leaving  no 
fons,  but  daughters,  they  came  unto  Mofes^  and  claimed 
the  pofleffion  of  their  father.  This  being  a  new  cafe,  Mofes^ 
it  is  faid,  brought  that  cafe  before  the  Lord,  who  com- 
manded him  to  give  unto  them  the  pofleffion  of  their  father. 
So  that  it  was  here  determined  that  they  (hould  take  the 
double  portion  belonging  to  their  father,  as  the  eldeft  foo, 
by  right  of  reprefentation.  And  this  right  of  reprefentation 
was  praAifed  among  the  Romans^  and  was  the  law.  of  the 
twelve  tables.  SMeH  defuecejf.  apud  Hiiraos,  <•  23.  And 
this  right  of  reprefentation  holds  in  inheritances  defccndible 

»»7 
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they  were  obliged  to  many  among  the  £iinilte9' 
of  the  tribes,  that  the  inheritance  might  keep 
among  the  fame  families. 

If  a  man  had  no  defcendants,  it  went  to  the 
agnati  or  kindred  of  the  father^s  fide;  and  it 
never  went  to  the  cogtfQti  or  kindred  of  the 
mother's  fide,  becaufe  the  father  gave  the  deno- 
mination to  the  families. 

If  a  man  died  intedate,  his  acquifitions  went 
firft  to  defcendants,  then  to  his  father,  as  neareft 
relation;  then  to  brothers  as  reprefentatives  to 
his  father ;  only  they  had  a  law,  that  if  a  brother 
married  the  deceafed's  wife,  and  had  iffue,  fuch 
iflue  bare  the  name  of  the  deceafed,  and  h^d  the 
inheritance,  exclufive  of  all  others. 

If  the  deceafed  had  neither  father  nor  rao-      [  6  ] 
ther,  it  went  to  the  grandfather,  and  to  the 
uncles  and  nephews,  as  his  reprefentatives,  and 
for  failure  there,  to  the  great  grandfather  and 
his  reprefentatives  in  infinitum  in  the  fame  order. 

As  to  inheritance,  that  went  to  defcendants,  Numb.xxvii, 

'  '  from  1  to  II. 

and  then  to  collaterals;    for  that   muft   have 
paffed  the  afcending  line  before  it  could  have  Lcv.^aiv. 
fettled  in  the  defcendants  ;fo  that  Mofes^  when  ThiAgwialt 

law  anions  the 

by  coftom,  as  well  as  by  common  law,  as  in  the  cafe  of 
gavelkind  lands,  borough  Englijh^  &c.  and  there  is  a  re. 
markaUe  cafe  adjudged  in  the  C.  B.  in  my  Lord  Bridgman^ 
time,  mm9  f66o,  i66x.  and  entered  HiU  1655..^'.  779. 
between  i£nk  aiid  -  ;  but  it  was  never  printed  until 

iny  Lord  Rapnond't  t'lcce.  See  Lord  RaytMncTs  Rep.  1025, 
1026,  &r. 

0  be 
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Romans  was,  to  hc  fpcaks  of  thc  law8  of  inheritance*  doth  not 

liivide  the  lands  .  * 

gotbyconqueft  mention  the  father,  becaufe  he  muft  have  had 

among  the  fol-     .     ,     -         •  •,  i       i» 

diersequauy,    u  bcfore  it-couId  come  to  thc  Ion. 

As  a  man  could  not  devife  the  inheritance,  fo 
he  could  not  fell,  but  from  the  time  of  fale  to 
the  general  jubilee,  which  was  once  in  fifty 
years;  then  there  was  a  rotation  of  all  pof- 
feffion,  and  every  man  was  inflated  in  hts  own, 
which  was  the  Jewi/b  Agrarian  law.  See  Hales 
Succejf.  5  /o  II. 

Thc  Roman  law  differed  from  the  yewijh  in 
that  the  Either  had  the  power  of  life  and  death 
over  his  children  without  the  magiftrate,  fo  that 
he  might  deftroy  his  fons,  which  was  frequent  in 
the  ancient  Roman  times ;  for  they  nifed  to  ex-* 
pofe  their  iffue,  if  they  had  more  than  they 
could  keep.  From  hence  began  the  right  of 
[  7  ]  adoption:  for  to  preferve  children  from  death,^ 
they  wett  adopted  into  other  families,  and  be- 
came children  of  that  family  to  whom  adopted. 
And  as  a  Roman  had  power  to  deftroy  his  chil- 
dren, fo  he  might  diiihherit  them  by  his  will  in 
exprefs  words.  But  if  he  only  pretermitted, 
them,  and  gave  them  notliing,  then  the  pretor 
introduced  ^hem  to  an  equal  portion  with  the 
reft.  So  that  a  Roman  had  an  entire  power  over 
his  children  while  he  lived,  and  whatever  they 
got  was  their  father's,  and  at  his  death,  be 
might  difpofe  of  it  as  he  pleafed  among  his 
other  children.  If  he  died  without  fuch  difpo^ 
iition,  it  firft  went  among  thofc  of  his  own 
7  femily. 
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fkiDUy^  v^bether  male  or  female,  by  him  he^ 
gotten  or  adopted.  If  any  of  his  focts  died,  the 
grandchildren  fucceeded  into  his  portion  in 
fiirpe$i  but  the  pretor  brought  « in  children 
oxH^ncipated  equal  with  the  reft;  for  though 
futh  were  out  of  their  father's  family,  y«t  the 
Qatural  relation  continued ;  but  if  an  adopted 
iba  was  emancipated,  he  took  nothing.  The 
children  of  daughters  did  not  inherit  [to]  the  fa-» 
ther,  becaufe  they  were  out  of  his  family. 

If  a  man  had  no  fut  baredc^^  hj  the  old 
lUmam  law  it  went  to  the  agnatic  as  firft  to 
farocfaers  as  reprefentatives  of  their  £ithers  y  to 
imdee  e9e  rtpraftntationc  of  their  grandfathers,  [  8  ] 
uk  ci^Ua  in  infinitum^  after  the  Jewijb  modd ; 
bot  the  ptetor  brought  in  the  cognati  in  equa) 
degrees  in  capita  in  infinitum^  to  inherit  with 
the  agnati.  Becaufe,  by  the  indefinite  liberty  of 
devifing,  they  could  not  keep  eftates  in  their 
trU)e8i  therefore  ihe'fognaii  entered  in  accord- 
ing Co  their  natural  relation. 

A  fon  emancipated,  or  a  fon  that  had  ac« 
quired  ^.peculimn^  after  they  had  allowed  that 
frivilege  to  fons  in  the  lif<;  of  their  fathers,  oi\ 
fulure  of  ilTue  was  inherited  firft  by  the  afcend* 
ing  line,  and  that  failing,  by  the  collateral,  only 
bsotbers  of  the  whole  blood  were  called  in  in 
c$pifa  tipizH  with  parents  and  their  children  in 
J^ff^i  J^rLfudh  brothers  being  of  both  bloods, 
Ihry  were  held,  equally  deaf  as  cither  parent. 
^  Allure,  of  the  fifcending  line,  and  brothers 
/.:;.i\  D  2  and 
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and  fillers  of  the  whole  blood,  it  went  to  bro- 
thers and  fitters  of  tli/e  half  blood,  and  their 
children  injlirpes^  by  the  Jufiinian  conftitution. 
Oa  failure  of  them  it  went  to  thofe  perfods 
that  were  next  in  degree  in  capita ;  and  thofe 
that  were  equally  in  degree  inherited  equally, 
as  uncles  on  the  father's  and  mother's  fide. 
And  the  next  in  degree  excluded  the  more  re- 
mote, as  an  uncle  living  excluded  the  fon  of  an 
[  9  ]  uncle  deceafed;  and  the  degrees  were  computed 
trp  to  the  common  anceftor,  and  then  down  to 
the  perfon  to  whom  the  relation  was  made: 
dierefore  uncles  are  of  the  third  degree,  unclet 
fens  in  the  fourth  d^ee.  But  things  defcended 
from  the  father  defcend  to  the  degrees  on  the 
father's  fide,  according  to  thofe  rules,  that 
things  defcended  from  the  mother  defcended  to 
the  degrees  of  the  mother's  fide,  according  to 
the  fame  rules. 

The  22  fef  23  Car.  2.  c.  10.  has  introduced 
this  law  into  England^  in  relation  to  intefbtes 
eflates.  Only  one  third  is  to  the  wife,  two 
thirds  to  the  children,  the  heir  at  law  taking 
equal  with  the  reft :  and  the  portion  of  a  child 
preferred  to  come  in  average  with  the  reft.  For 
want  of  children  the  wife  is  to  have  one 
moiety,  and  the  next  of  kin  the  other.  If  no 
wife,  the  father  is  to  have  the  whole,  as  next  of 
kin.  Biit  by  the  ftat.  x  Jac.  2.  c.  17.  the  mo- 
ther is  to  inherit  equally  with  brothers  and 
fifters,  and  their  reprefentativeS|  according  to  the 

Jufiimau 
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yuJUnum  law :  and  by  the  flat,  of  Car.  2.  the 
fucceffion  is  carried  to  brothers  and  fifters  chil-^ 
dren  in  Jitrpes  (^),  according  to  the  civil  law> 
iave  only  that  no  diftindion  is  made  between 
brothers  and   fifters   of   the   whole   and   half 
blood  (^) ;  becaufe  the  law  fpeaks  of  brother^ 
and  fifters  children  indefinitely,  without  diilinc-    [  lo  } 
tionof  bloods;   and  the  fpiritual  courts  had 
never    diftinguifhed    the   bloods,    becaufe  the 
canon  law,  where  the  degrees   of  proximity 
were  fettled  in  relation  to  marriages,  had  made 
no  fach  diflin£tion«     For  want  of  brothers  and 
fifters,  and  their  children,  next  of  kin  fucceed 
in  capita^  according  to  the  afore-mentioned  rule^ 
of  civil  law,  where  the  next  in  degree  fucceed 
both  on  father^s  and  mpther's  fide,  and  ex- 
cluded the  more  remote.     But  in  our  law  the 
inteftate  is  confidered  as  the  original  propnetO( 
in  whom  the  eftate  is  vefted.     So  no  diftindion 
is  taken  between  things  coming  from  the  fa** 
ther*8  or  mother's  fide  (r). 


(^}  [See  the   cafe  of    Stanley   v.   Stanley  in   i  Ath* 

4S70 

(j)  [Sec  Gtr/i.  51.  Brown  v.  Farndell.    Show.  P.  C. 

108.  no.  Watts  V.  Crooke.    Bunhtry^  158.    Janfon  Vk 

Bury,  and  Wall  «•  Theedbam  (there  cited).] 

(r)  [If  there  are  relations  both  on  the  father  and  mother's 

fide  ia  equal  degree,  they  (hall  take  together*     See  i  P. 

tVms.  53*    Moore  v.  Barkbaoi,  (cited).  Sir  Tbo*  Raym* 

♦^^  -  D  3  The 
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The  letidal  fucceflion  came  in  in  this  man* 
ner(j'):  the  lords  gave  lands  to  fuch  perfons 
as  behated  themfelves  well  in  the  war,  for  their 
IiTCS  only  (t)  I  fometimes  they  alfo  married  their 
daughters  to  them*  Then  by  their  feudal  do* 
nations,  tfbey  limited  the  lands  to  go  not  only 
to  the  feudary  himfelf,  but  alfo  to  the  iflue  df 
that  marriage  {u) ;  and  this  brought  in  the  no<* 
[  1 1  ]  tion  of  fucceffion  among  the  northern  nations 
that  invaded  the  Roman  empire.  The  land* 
therefore  in  the  elder  times  went  to  the  imme- 
diate defcendants  of  fuch  marriage,  and  ori*^ 
u»6.it^jis,  einally  to  none  elfe :  and  firft  they   went  to 

1X6»  117.  ,  «  n  V  /•»!«  m 

maks,  as  the  mod  worthy  of  blood,  and 
moft  capable  of  doing  the  fervices  annexed  td 
futfh  donations ;  for  want  of  males  it  went  to 
females  (w),  as  defcendants  of  the  fame  mar^ 
#iage- 

{x)  The    feud    was    united    in    the    eldeft 

male, , 


(x)  Deinde  ftatutum  eft  ut  ufque  ad  vHam  fidilis  prodw- 
atitur.    Feud.  lib.  i*  tic.  i. 

Pojlia  vera  eo  ventum  eft,  ut  ad  recipiintis  vitam  pirdurar^" 
Hanneton  de  jure  feud.  139.  [See  Wri^t^s  Titt*  14* 
«.  (#).] 

(/)  [Sec  ante.  N.  VI.  &  VIIL]       (n)  [Sec  N.  IX.] 

(«;)  [See  N.  X.] 

(x)  Ordain  futt  qui  fee  de  chevaler  deviendr^it  al  eigne  fis 
perfucuffion  de  heritagey  &  que  focage  fee  fiat  partahle  ptrmUr 
Us  males  infants*    Horn's  Mirror  des  juf.  lib*  i  *  c.  i.  (•  %• 

Pr$m 
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m^e  [y)^  becaufe  he  was  obliged  to  do  the  duty 
ia^tbe  wars ;  and  for  every  knight's  fee,  was  to 
go  out  forty  days  with  his  lord  (z) ;  fo  that  the 
feud  did  not  divide  among  the  malesi  becauic 
the  claty  could  not  be  divided  commodioufly. 
Becaufe,  iecondly,  the  males  were  to  keep  up 
die  grandeur  of  the  family,  therefore  the  in- 
heritance was  not  fhared  nor  broken.  Hence 
k  came  to  pafs,.  that  among  the  males  the  eldeft 
was  preferred  as  the  mod  worthy,  iince  he  was  [12] 
fooneft  aible  to  go  to  the  wars,  and  do  the  duties 
of  the  tenure.  ,  ' 

The  eldeft  foa  was  anciently  married  w]th 
the ,  conieat  and  approbation  of  the  lord ;  for 
the  lord  always  approved  the  firll  marriage  of 
his  feudary  and  of  his  heir  apparent  {a) ;  and  if 


Proles  faminei  fexus^  Vil  ex  famineo  fixu  difcendms^  ad 
fiateffiontm  afpirare  non  poUft^  nifi  ejus  cenAtknh  fit  fntdrnn^ 
wl  ix  pa&e  acquifitum.  Feud.  lib.  2.  tit.  2.  f.  2.  tit.  11, 
30,  50,  104.  [Sec  Wrights  Ten.  176,  n.  («);  178. 
n.  {i).] 

(/)  [Sec  N,  XI.) 

(«)  [See  2  BL  Comm.  c.  4.  p.  55.  c.  5.  p.  62.  Wrtgbft 
Ten,  1239  4.  and  notes,  139—40.  SuUiv.  Led.  xxxu 
p.  289.  Stuart* s  FieWy  b.  a.  c.  3.  f.  i.  p.  109.  1I2.  367. 
n.  (5).    Gilb.  MS.  Hijt.  Feud, 

By  the  laws  of  HoelDda,  the  king  of  Wales  is  fisted  to 
have  bad  the  prerogative  of  leading  his  army  out  of  his 
kingdom  once  a  year,  and  that  for^  weeks  only.  Within 
his  territories,  it  feems,  he  might  have  conducted  his  forces 
to  battle  as  often  as  he  deemed  it  requifite.  And  fee  1  tFarr^ 
Walesj  243.     I  fFbit.  Mancb^  c;  8.  f.  3.] 

{4)  [See  N.  XII. J 

^  4  the 
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» the  feudary  died,   the  heir  within  age,  the  lord 
;5peUn.ReiBui9.  had  the  total  marriage  of  him  ;  and  if  he  was 
of  full  age,  the  lord  gave  licence  to  fuch  mar- 
riage.    Hence  the  defcent  always  fettled  in  the 
eldeft  line,  and  the '  daughter  of  the  eldeft  fon 
was  preferred  before  the  fecond  or  third  bro- 
thers (3),  and  their  male  defcendants,  in  order 
to  encourage  the  beft  marriages  with  fuch  eldeft 
fon;  and  this  was  the  fettled  courfe  of  the  (r) 
feudum  nobtle.     Whence  our  law  took  the  pat- 
tern for  their  military  tenures,  and  the  focage 
tenures,  divided  in  Saxon  times  as  {d)  feudum 
ignobik^  but  afterwards  came  to  imitate  the*  mi- 
litary feud,  in  order  to  fupport  their  families  (tf). 
The  feudum  If  there  were  no  fons  the  feud  came  to  the 

<lgnobue  was 

'^^^^l.ttoM  ^^^5^'^**%  who  divided  it  (y*),  becaufe  by  the 
£  13  1  donation  it  was  to  go  to  all  the  defcendants; 
therefore  the  female  defcendants  could  not  be 
excluded,  and  one  of  the  daughters  could  not 
be  preferred  before  the  other,  becaufe  none 
could  do  the  fervice  of  thft  feud  in  their  own 
perfons,  nor  did  any  of  them  bear  the  name 
and  dignity  of  the  family.  Therefore  thefe 
were  married  by  the  lords  among  their  tenants; 


[b)  Cvcc  N.  XIILJ 

{c)  Zafius  in  ujus  feud.  fo.  %.     [Sec  Wrigbes  Tin.  a4, 

{d)  Stry.   ixam.  jur.  feud.   cap.  3.    q.  36,  37.      fScQ 
Wright's  Ten.  24.  «.  {e).] 
{e)  [See  ante^  p.  i.  N.  IV.] 
(/)  [Sec  anUj  p-  II.  Nt  X.  &  }fL} 
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fo  they  kept  the  feuds  in  their  feveral  maoon 
fiooi  being  broken  and  divided;  as  if  two 
daughters  divided  a  knight's  fee,  the  lords,  by 
the  marriage  of  fuch  a  daughter  with  one  that 
had  half  a  knight^s  fee,  re-eftablifhed  the  feuds 
of  their  tenants. 

If  in  fuch  feudal  donations,  the  elder  line 
had  failed,  it  went  back  to  the  iflfue  of  the  ie- 
cond  fon  of  the  fame  (lock,  to  whom  the  firft 
donation  was  made,  and  to  his  defcsndants,  be*^ 
caofe  by  the  feudal  donation  it  went  to  all  the 
deicendants  of  fuch  marriage,  and  fo  the  fuc« 
ceffion  was  eftablifhed  to  the  defcendants  of  the 
lame  ftock  in  infinitum^  but  could  not  go  to  any 
odier  relations  but  to  fuch  as  were  defcendants  of 
the  ftock  to  whom  the  donation  was  made  ig). 

In  a  4ong  courfe  of  years  thefe  feudal  dona- 
tions were  worn  out,  when  it  became  impof- 
fible(i&)  to  compute  up  to  the  iirft  feudal 
marriage  when  fuch  donations  were  originally  [  14  j 
fetded;  and  then  they  inverted  the  computa* 
tton,  and  computed  from  the  laft  pofTefibr,  pro- 
vided the  heir  that  claimed^  was  of  the  blood  of 
the  firft  purchafer ;  and  then  the  rule  was  taken 
(fuod  Jeivsina  facit  Jitrpem ;  for  fince  the  feudal 
(donation   was  loft,  they  could  not  regularly 


(^)  [See  N.  XIV.] 

(*)  [Sec  Wrighes  Ten.  183,  &c.  Dalrym^k^  F.  P. 
t.  5.  f.  3.  p.  218.  2  BL  Cemnu  c.  14.  p.  228.  ButL  n* 
19  C9.  f^itt.  64.  a.  r.  V.  (4}.  '  Law  of  Forfriture^  28,  &c.} 

compute 
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compitCe  the  deicendanta  from  the  firft  ieadad 
marrilige;  therisfore  they  computed  from  thip 
laft  ftudary  ;  and  lince  both  bloods  of  the  firft 
niarriage  were  oeceiTary  to  any  perfon  thkt 
ifrould  claim  under  the  firft  donation^  they  re-* 
quired  that  a  man^ihould  be  of  the  whole  blood 
of  the  laft  feudary  that  would  claim  as  heir  to 
him;  for  then  of  neceflity  he  muft  be  of  both 
bloods  of  that  remote  feudal  marriage,  where 
the  feud  was  originally  placed.  Thus  half 
blood  came  to  be  excluded  (i) ;  becajafe  if  it 
were  admitted  where  the  feudal  donation  was  loft^ 
it  might  have  carried  it  out  of  the  line,  where 
fuch  donations  were  OQce  fettled ;  fo  that  in 
fuch  cafe  they  put  the  perfon,  claiming  as  heir^ 
to  ihew  that  it  was  an  ancient  feud,  and  that 
the  party  claiming  was  of  the  whole  blood  of 
the  laft  pofTeiror,  which  formed  the  utmoft  pre- 
fumption'  of  the  right  of  fucoeffion,  where  the 
feudal  donation  was  loft ;  which  half  blood  did 
not  do ;  becaufe  it  was  originally  fettled  in  botii 
[  15  ]  the  bloods  of  the  firft  purchafers.  '  Befidea, 
lords  had  the  marriage  of  the  feudary  -,  theccK 
fore  all  the  iftue  of  the  fecond  marriage  were 
excluded  from  the  immediate  inheritaqfe  of  the 


(i)  [Of  the  exclufion  of  the  l^alf-blood,  and  ifhe  reafona 
for  it,  fee  a  BL  Comm.  c.  14.  p.  224.  DMhjmpU^  F.  P. 
c«  5«  f*  3.  p*  ai7«  Hah^s  Com.  jLkv,  c.  ii.,  Kaims*s 
Srit.  Antiq.  tS.  !▼•  tyrigbi^  182*  Co.  LUt.  14.*  4U  oU  (3)) 
aod  64. 0t  n*  (O*  f*  V.  (4}.] 

childrea 
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^^eA  (^tbe  fitft  marnag«,  (ince  the  lord  had 
Dot  the  marriage  of  the  fendary  ttkbn^  thm 
ftbce ;  and  therefore  they  could  net  come  in  as 
iflke  of  a  fecond  match ;  but  all  that  claim  the 
kiheritknce  muft  make  themfelves  heirs  under 
the  faine  feudal  marriage  from  lyhehce  the  laft 
fetidaty  defcended,  which  half  blood  could  not 
do*  But  where  they  ean  come  in  under  any 
marriage  prefumed  to  be  made  by  the  feudal 
lord,  diey  were  admitted.  Therefore  a  brother 
of  the  half  blood  was  not  heir  to  the  brother, 
hdt  might  be  heir  to  the  unck.  Hence  they 
formed  the  rule,  poJfejfiQ  fratris  defiod^fmplki 
fkcitfirorem  effe  baredein.  For  when  tho  old 
feudal  donations  camfe  to.be  Ic^,  the  pofleflkm 
was  the  only  indictMn  of  who  was  feudary ; 
therefore  any  perfon  that  claimed  as  his  reprt- 
fentaibre,  muft  ihew  a  defcenC  from  iSie  fame 
ftock,  and  therefore  the  rule  was  taken  as  Co 
lands  in  fee-fimple,  and  not  as  to  lands  in 
tail{i}«  For  there  a  man  muft  claim  a0  heir  jRrr 
fir^u^  d(mi^  as  they  did  in  the  old  febdal  do- 
nations defeudts  novis ;  fo  of  a  remainder  after 
an  eftate  for  life,  that  never  fell  in  pofleflion,  a  [  i6  ] 
man  nrtift  claim,  by  tirtue  of  the  contrad,  as 
heir  to  him  to  whom  the  remainder  was  limited ; 
for  no  QMn  in  fuch  cafe  can  make  bimfelf  hAx 


(i)  [There  can  be  no  fpffiffiofretris  of  an  eAate«taiL, 
Sec  Fttzh.  Air.  t.  Difcent.  ph  8.  Plowd.  57.  ^  3  Cp»  42*  a. 
Wati.  en  Defc.  c.  i.  U  4.  p.  (86*] 

^         to 
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.to  the  laft  feudary,  fince  the  feudal  pofleffioa 
was  in  tepant  for  life  (/).     So  of  a  reverfion  oa 
an  eftate  for  life,  upon  which  no  rent  was  re- 
ferved;  for  a  man  muft  make  himfelf  heir  to 
the  lafl:  feudary  before  the  eftate  for  Kfe  was 
:  created ;  but  if  a  rent  had  been  referved,  it  had 
been  doubted  whether  he  milft  make  himfelf 
heir  tQ  the  laft  poffeffor  of  the  eftate,  or  to  him 
'  that  laft  received  the  rent ;  and  whether  the  re- 
ceipt of  rent  make  fuch  a  feudal  pofteilion  as 
^  may  be  Itiid  as  efplees  in  a  writ  of  right  (iw). 
Certain  it  is,  that  if  a  reverfion  be  depending 
on  an  eftate  for  years,  the  pofleffion  of  the  rent 
-  is  a  pofleffion  of  the  land  itfelf ;  and  the  lifter 
of  the  whde  blood  will  be  heir  to  the^brot?her; 
and  the  brother  of  the  half  blood,  that  is  heir 
.  to  the  father  that  made  the  leafe,  will  have  no 
'  title  («).     There  is  poffejjio  fratris  [p]  joi  an  ad- 
«  vowfon  or  rent,  after  adual  receipt  of  rent  or 
preftntation  of  the  clerk.    So  of  an  ufe,  be- 
o>.utt.i4,i5:  caufe  equity  followed  the  rule  of  the  common 
law.     So  of  a  copyhold,  where  the  eldeft  fon 


(/)  [See  Watk.  m  Defc.  c*  u  (.  i.  ?•  41*  T^  4.  p.  85* 
c.  3.  t  I.  p.  108,  &c.] 

(m)  [It  18  now  apparently  (ettled,  that  the  receipt  of  retit 
.  in  there  cafdt  will  mt  make  a  poffijjw  fratris*  CV*  LitU  15. 4^ 
n«  (5},  and.vfif  p£/7.  i8.] 

(«)  [See  JVatk.  on  Defc.  c.  i.  ,f.  2.  p.  48.] 

{p)  [Of  what  hereditaments  a  polfejfto  fratrh  may  be,  (be 
Wlatk.  wDefi^  c.  I.  f.  2,  ajid  4.^ 

receive* 


4  Rq>.  ai. 
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receives  the  profits,   and  dies,   though  bcfbvc 
admittance. 

[p)  Afterwards  where  the  feud  ercheated(7)  [  ^7  ] 
to  the  lords  for  felony  or  want  of  heirs,  the 
lords  were  wont  to  reftore  the  feud  to  the  old 
family,  or  grant  it  out  again  to  another  family 
nt  feudum  antiquum  (r),  and  then  the  defcents 
were  formed  in  fuch  new  feud,  as  if  it  had 
\/^xi  feudum  antiquum.  Hence  the  lineal  fuc^ 
ceffion,  or  fucceilion  of  the  father  [s)  was  to- 
tafiy  excluded,  becaufe  no  cafe  could  happen 
where  the  afcending  line  could  be  admitted  in 
ftuiu  antiquis;  for  the  father  took  before  the 
fra,  under  the  firft  feudary  in  every  ancient 
feodal  donation ;  and  all  above  fuch  donation 
were  excluded,  fo  that  in  no  fuch  donations 
could  any  fsither  claim  as  heir  to  the  fon* 
'  Ajid  this  order  of  defcent,  that  excluded  the 
&ther(/)3  was  the  rather  continued,  becaufe  the 
father  was  guardian  to  the  fon;  and  in  thofe 


[p)  Reveriitur  terra  <id  domlnum  capltalem,  vel  ad  reElum 
dsminum^fciV  ad  ipfum  de  cujusfiodo  ift.     Bra£l«  lib.  3,,  fo. 
130.  lib.  4.  fo.  16c.  b.     [See  Wright's  Ten.  115.  n.  (f).] 
-  (y)  [See  the  Introd.  p.  xix.]         (r)  [See  N.  XV.] 

(i)  SucceJJionis  feu,di  talis  efi  naturoj  quod  afcendentes  non 
fuufdurttf  verbl  gratia^  pater  filio.  Feud.  lib.  2.  tit.  50, 
S4I    Lit.  fee.  3.     [See  Wrigbt*s  Ten.  179.  n.  {g),'] 

(/)  [Of  the  exclufion  of  the  afcending  line,  fee  Dulrymple^ 
F.  P.  c.  5*  C  3.  2  Bl.  Comm.  c.  4.'  p.  208.  Hale's  Com. 
Law,  c.  It  I.  p.  262,  and  Rtntnington^s  n.  (D).  fVirightU 
Ten.  179.     Co^  Litt.  li.  a.  ft*  (i).] 

barbarous 
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faaibarom  times  they  would  not  tnift  the  father 
vrith  any  profit  from  the  death  of  his  own  ifiaaet 
fo  that  the  father  was  totally  excluded  {»).     Dt 
feudh^  153  to  261.  But  a  fend  purchaiecf  by  the 
[  18  ]    ion  fhall  defeend  to  the  uncle,  to  whom  the  fa- 
ther may  be  heir  (w),  if  the  uncle  be  in  ac* 
tual  pofleffion  of  fiieh  feud(^);  becauie  he 
claims  it  then  as  heir  to  the  laft  feudary,  accn-d-- 
ihg  to  the  rule  before  eftabliihed,  ilnce  the  firft 
donation  is  not  to  be  conftdered^  but  the  laft 
poflfeflbn     But  if  the  uncle  was  not  ip  adual 
poflTeffiqn,  as  in  cafe  of  a  reverfion  upon  a  leafe 
for  life  made  of  the  lands  by  the  fon,  the  father 
cannot  be  heir,  becaufe  the  fon  was  laft  a^hially 
feifed.     Otherwife  of  a  reverfion  upoa  a  leafe 
for  years,  for  the  poffei&on  of  the  tenant  is  thft 
pofTeflion  of  the  uncle  (ut  antej  {y). 
L(LiU]nB.35,       If  a  fou  be  infeofied  with  warranty,  and  the 
ancle  enters  into  the  land  after  the  death  of  the 
Ion,  and  dies,  it  is  doubted  whether  the  facHer 
ihall  take  the  benefit  6f  fuch  warranty,  where 
the  uncle  hath  not,  as  it  were,  a&ually  poffefled 
gJi^!^;^    it  by  voucher  or  wdrraptia  cbarta.    Coke  ex- 
fc.  10 1».      chides  the  father,  as  not  reprefenting  the  fon, 


(«)  [Sec  N.  XVI.] 

\w)  [Liu.  f.  3  &  8.  and  C$.  on  tbofe  fcaions.    fyrifk^ 
162,  3.    DabjmpU^  F.  P.  c.  5.  f.  3.  p.  2i6*] 

(;r)  [See  the  books  referred  to  in  the  lift  nofis*,  and  IFatk^ 
m  D$fc.  c.  X.  f*  !•   c«  3,  f.  aO 

(7)  [See4»^i  169  and  a.  C«}*} 

with 
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nilridi  whom  the  contrad  was  made*  H(Je 
admits  him  (2) ;  for  fmce  the  uncle  was  pof«^ 
fefled  of  the  land,  he  was  in  adual  pofleiSoa  of 
all  its  appendices  [a)^ 

{b)  If  a  man  purchafed  thtfeudum  novum  ut 
fcudum  antiquum[c)^  and  died  without  i&e, 
h  went  firft  to  the  father's  fide,  becaufe  the  [  19  ] 
lords  in  fuch  feudal  donations  were  prefumed  to 
re^efb  the  father's  fide,  who  had  been  the  an* 
dent  tenant  of  the  manor.  For  when  it  was 
^ven  ut  frudum  antiquum^  it  mud  be  prefumed 
to  be  meant  as  if  it  bad  been  an  ancient  feud  of 
that  manor;  therefore  it  went  to  the  father's 
fide  in  infinitum^  before  it  could  go  to  any  of 
the  female  blood«  If  the  father's  male  line 
failed,  it  went  to  the  female  blood  of  the  fa*p 
ther ;  for  the  lords  were  prefumed  rather  to  re* 
fpe&  the  female  blood  of  their  former  tenants 
in  (//)  the  blood  of  the  mother,  who  was  newly 
introduced  into  the  family  of  fuch  their  feudary, 
because  the  feud  was  given  as  an  ancient  one^ 
and  by  confequence  the  blood  of  the  precedent 
tenant  was  preferred  to  any  other ;  but  the 

(z)  [See  n.  (i)  to  Co.  LiU.  12.  n.] 
{a)  [See  JVatk.  on  Defc.  c*  i.  f«  2.  p.  60,  I.] 
(*)  Hanneion  de  jun  feud^  30.     [See  fFr'tgWiTtn.  25, 
n.  (w)  and  (if).] 

{c)  [Sec  mtij  p.  17.   N.  XV.  and  fFatk.  on  Difc.  c.  £• 

P-  M7-J 

{d)  [«  In  the  blood  of  the  ftiother."    It  (hould  run— 

V  tbam  the  blood  of  the  mother/'  QiH.  MS.  O^  Fiud.^ 

blood 


17  OF    FEUDS. 

hurfaaroui  times  they  would  not  truft  the  faAcf 
with  any  profit  from  the  death  of  his  own  ifitiOt 
€o  that  the  father  was  totally  excluded  {»).     De 
Jtudiiy  153  /^  261.  But  a  feud  purchaiec^  by  the 
[  18  ]    fon  fhali  defeend  to  the  uncle^  to  whom  the  fa- 
ther may  be  heir  (w)^  if  the  uncle  be  in  ac- 
tual pofleffion  of   foeh  feud(iic);  becauTe  he 
claims  it  then  as  heir  to  the  laft  feudary,  accord* 
ihg  to  the  rule  before  eftabliihed,  iince  the  firft 
donatioa  is  not  to  be  conlidered,,  but  the  iaft 
pofleflbn     But  if  the  uncle  was  not  in  adhi^l 
poflTefliqni  as  in  cafe  of  a  reverfion  upon  a  leafe 
for  life  made  of  the  lands  by  the  fon,  the  father 
cannot  be  heir,  becaufe  the  fon  was  laft  a^hially 
ieifed.     Otherwife  of  a  reverfion  upon  a  leafe 
for  years,  for  the  pofieffion  of  the  tenant  is  the 
poflei&on  of  the  uncle  (ut  ante)  {y). 
ta.1uqrm.35,       If  a  fon  be  infeoffed  with  warranty,  and  the 
Bncle  enters  into  the  land  after  the  dc^ith  of  the 
fon,  and  dies,  it  is  doubted  whether  the  fttKer 
ihall  take  the  benefit  6f  fuch  warranty,  where 
the  uncle  hath  not,  as  it  were,  a&ually  pofleflSrd 
gJi*!^;^^    it  by  voucher  or  fjodrraptia  cbarta.    Coke  ex* 
*.  n,  %%.      chides  the  father,  as  not  reprefenting  the  fon^ 


(«}  [SeeN.XVL] 

(w)  [Litt.  f.  3  &  8.  and  (k.  on  tbofe  fcaions.    Wright^ 
sSa*  3.    Dalrjm^  F.  F.  c  5.  f.  3.  p.  216.] 

(;r)  [See  the  books  referred  to  in  the  laft  noC^*,  and^tf. 
m  Difi.  c.  I.  r.  I.  G.  3,  (.  a.} 

(7)  £See4a^,  i6|  and  a.  (»)*} 

with 
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"With  whom  the  contrad  was  made*  HiJe 
admits  him  (z) ;  for  fmce  the  uncle  was  pof-> 
fefled  of  the  land,  he  was  in  adual  pofleiSoa  of 
all  its  appendices  [a). 

{b)  If  a  man  purchafed  xh^feudum  novum  ut 
foidum  antiquum  [c)^  and  died  without  i&e, 
it  went  firft  to  the  father's  fide,  bdcaufe  the  [  19  ] 
lords  in  fuch  feudal  donations  were  prefumed  to 
re^e€fc  the  father's  fide,  who  had  been  the  an- 
dent  tenant  of  the  manor.  For  when  it  was 
g^ven  ut  feudum  antiquum^  it  mud  be  prefumed 
to  be  meant  as  if  it  had  been  an  ancient  feud  of 
l^at  manor;  therefore  it  went  to  the  father's 
fide  in  infinitum^  before  it  could  go  to  any  of 
dije  female  blood.  If  the  father's  male  line 
£dled,  It  went  to  the  female  blood  of  the  far 
ther ;  for  the  lords  were  prefumed  rather  to  re^ 
%e&  the  female  bipod  of  their  former  tenants 
b  (//)  the  blood  of  the  mother,  who  was  newly 
introduced  into  the  family  of  fuch  their  feudary, 
becaufe  the  feud  was  given  as  an  ancient  one^ 
avd  by  confcquence  the  blood  of  the  precedent 
tenant  was  preferred  to  any  other ;   but  the 


(2}  [See  lu  (i)  to  C^.  £///.  12.  n.] 
(fl)  [See  Watk.  on  Defc  c.  i.  f.  2.  p.  60,  I.] 
(*)  Hanneion  de  jure  feud^  30.     [See  fFrigWiTen.  25. 
n.  (ir)  and  (»)•] 
{€)  [See  antij  p.  17.   N.  XV.  and  JFatk.  en  Dejc.  c.  5. 

P- M7-J 
{i)  t««  In  the  blood  of  the  ftiother.''    It  (hould  run— 

!"  tkam  the  blood  of  the  mother/'  QOh.  AtSi  H^  Fm4.^ 

blood 
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blood  of  the  father's  mother  was  preferred  tO. 
the  blood  of  his  grandmother,  being  both  fe- 
male bloods,  and  both  coming  under  the  confi-^ 
deration  of  ancient  tenants,  the  nearer  tenant's 
blood  was  preferred  to   the  more  remote  (tf). 
But  if  the  fatherV  fide  wholly  failed,  who  were 
prefumed  to  be  the  ancient  tenants  of  the  manor, 
then  the  blood  of  the  mother  was  admitted, 
fince  the  lord  muft  be  prefumtd  to  introdpcc 
the  bipod  of  the  mother,  when  he  had  given 
[  20  ]    an    indefinite   right   of   reprefentation  to  his 
feudary,  and   there  was  none  of  the  ancient 
kindred  on  the  Other's  fide  remaining ;  for  then 
it  muft  be  fuppofed  his  intention,  that  it  fhould 
defcend  as  if  it  had  been  a  maternal  feudt 
for  otherwife  he  would  have  limited  it  to  the 
feudary  for  his  life,  or  to  the  feudary  and  his 
iffue,  after  the  manner  that  was  ufed  in  the 
limitation  of  new  feuds. 

Baftards  (/),  or  children  bom  out  of  wed- 
lock, were  totally  excluded  from  all  feudal  fuc- 
ceffion,  though  their  parents  had  afterwards  in- 
termarried, becaufe  the  lords  would  not  be 
Greg.  lib.  4*  fervcd  by  any  perfons  that  had  that  ftain  on 
•inft.'97.  their  legitimation,  nor  fufFer  fuch  immoralities^ 
in  their  feveral  clans ;  though  the  civil  la^ 
admitted  them  as.  adopted  by  the  fubfequent 
marriage,  and  fo  the  canon  law,  becaule  the 
matrimony  wiped  off  the  precedent  guilt  (^)» 


(0  [See  N,  XVU.]  (/)  C&ec  N-  XVIILJ 

(f )  [Sec  N-  XIX.] 


[  21  ] 


Of  Descents  which  take  away  Entries. 

VI7HEN  any  man  is  difleifed  {h\  the  difleifor 
has  only  the  naked  pofleflion,  becaufe  the 
difleifee  may  enter  and  evi£fc  him ;  but  againft 
all  other  perfons  the  diiTeifor  has  a  right,  and 
in  this  refpeft  only  can  be  faid  to  have  the  right 
of  pofleflion;  for  in  refpedl  to  the  difleifee 
be  has  no  right  at  all.  But  when  a  defcent  is 
caft,  the  heir  of  the  difleifor  has  jus  pojjejjionis^ 
becaufe  the  difleifee  cannot  enter  upon  his  pof- 
feffion  and  evi£t  him,  but  is  put  to  his  real 
adion,  becaufe  the  freehold  is  caft  upon  the 
heir  (/). 

The  notions  of  the  law  do  make  this  title  to 
him  (i),  that  there  may  be  a  perfon  in  being  to 
do  the  feudal  duties,  to  fill  the  poflTeflion,  and 
to.  anfwer  the  actions  of  all  perfons  whatever ; 
and  fince  it  is  the  law  that  gives  him  this  right, 
and  obliges  him  to  tbefe  duties,  antecedent  to 
any  ad  of  his  own,  it  mufl:  defend  fuch  pof- 


(A)  [Diffeifm  is  the  wrongful  amotion  or  oufter  of  a 
perfon  who  was  in  poiTeffion  of  the  freehold  in  deed.  Of 
which  fee  C0.  Liu.  153.  a.  181.  a.  277.  a.  t  Burr.  6o. 
Taylor  J.  Atkins  v.  Horde  W  c/.  Cowp.  701.  S.  C. 
^BlComtn.  c.  10.  p.  169.     2  Ibid.  c.  13.  p.  X95O 

(0  [Sec  N.  XX.] 

\k)  [<'  to  him/'  U  e.  the  heir  of  the  difleifor.] 

fi  feiCon: 
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feflion  from  the  ad  of  any  other  perfon  what- 
ever, till  fuch  pofleffion  be  evidted  by  judgment, 
which  being  alfo  the  adl  of  law,  may  deftroy 
the  heir's  title. 
T  22^        In  the  cafe  of  fee-tail  (/),  the  poffeffioa  is 
wtt.  fed.  386,  thrown  upon  the  heir  in  tail,  therefore  the  law 
'  ^'  '  ''      conftitutes  ihtjus  pojfejjionis  to  be  in  him. 

If  a  difleifor,  at  the  time  of  his  death,  has 
*  not  the  freehold  in  him,  it  cannot  be  caft  upoa . 
his  heir ;  for  then  there  is  no  danger  that  the 
freehold  fhould  want  a  pofleflbr ;  therefore  the 
law  creates  no  title  to  fuch  pofleffion  in  the  heir 
at  law;  for  it  were  incongruous  that  the  law 
ihould  fuppofe  the  right  of  pofleflion  in  the 
heir,  when  the  pofleflion  is  in  another  at  the 
death  of  the  anceftor.  The  law  will  not  after- 
.  wards  create  him  a  new  title,  in  prejudice'  of 
the  perfon  that  has  the  right  of  propriety. 

If  the  diflieifor  therefore  makes  a  leafe  for 
life,  he  parts  with  th^  pofleflion;  and  cannot 
tranfmit  it  to  the  heir,  fince  he  had  parted  with 
it  at  the  time  of  his  death,  and  the  defcent  of  a 
reverfion  will  not  make  a  right  of  poflfeflion  (m)  ; 
for  nothing  defcends  to  the  heir  in  reveriioa 
but  the  right  of  the  reverfion,  and  that  is  a 
;  right  againft  all  other  pcrfons  but  the  diflTeifee, 
For  fince  only  the  right  defcends,  the  heir  can 
be  in  no  better  cafe  than  the  difleifor  was  at  the 


(/)  [See  N.  XXI.] 

{m)  [tVatk.  on  Difi*  c.  3.  f.  i,  p*  no.  n.  {r).] 

time 
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time  of  his  death ;  and  therefore  when  tenant 

for  life  dies,  he  has  only  the  naked  poflfeflion, 

as  the  difleifor  had  it.     But  if  the  difleifor  had     [  23  ] 

died  in  pofleflion,  the  law,  for  the  reafon  afore- 

iaid,  coding  the  pofleflion  on  the  heir,  makes  it 

aright;  for  that  is  properly  a  right  which  a 

xnan  comes  to  by  the  a£t  of  the  law ;  and  fince 

the  heir  in  fuch  cafe  would  come  to  the  poflef- 

fiOQ  by  the  a£t  of  the  Jaw,  it  mufl;  be  called 

a  right  of  pofleflion ;  and  it  could  not  be  a  right 

of  poflfeflion,  if  he  could  not  defend  it  againfl: 

all  aggrefl^rs;  therefore  in  fuch  cafe  the  right  of 

entry  is  taken  away  from  all  others ;  and  hence 

the  diftin£tion  came  to  be  made  between  yi^x 

poffijfionis  sind  Jus  proprietatis^ 

.A  fecond  reafon  why  the  defcent  creates  a 
right  of  pofleflion  is,  becaufe  the  difleifee  has 
Bot  claimed  during  the  life  of  the  diflTeifor,.  and 
the  right  of  pojjejjion  is  prefumed  to  be  dereli£t, 
if  the  party  ceafes  to*  claim  it,  till  the  law  for 
the  necefllary  caufes  before- mentioned  is  obliged 
to  caft  it  upon  another ;  but  the  right  of  pro- 
priety is  not  prefumed  to  be  derelid,  till  the 
time  allowed  for  the  limitation  of  thofe  adions 
be  expired.  So  that  Coke  fays.  Anciently  a 
feQfiee  that  came  in  by  title,  though  by  his  own 
aa,  after  a  year  and  a  day,  had  a  right  of  pof- 
fefliion  in\ 

A  third 
1 , ^ 

(ji)  [Co.onLitU^n.h.  The  ftatute  32 /&;».  8.  r.  33. 
does  not  extend'  to  a  feoffee  of  the  difleifori  and  therefore 

X  2  the    ' 
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Sj>eim.r«id3x.  A  third  reafon  why  defcent  gives  a  right  of 
pofTeflion  is,  hecaufe  originally  the  relief  was  in 
nature  of  a  new  purchafe  upon  eyeiT^  defcent ; 
for  then  it  did  again  fall  into  the  lord's  hands, 
till  it  was  relieved  out  of  his  bands  by  fuch 
payment  ((?). 

Now  for  fuch  payment  they  immediately  dif- 
trained  upon  the  pofTeffion  as  foon  as  ever  the 
defcent  was  cafl:  {/>)  ;  fo  that  the  heir  was  forced 
upon  fuch  payment,  in  prefervation  of  Kis  flock 
left  on  the  ground  by  his  anceftor ;  and  being 
forced  upon  this  purchafe,  it  is  fitjje  fhould 
enjoy  tbc  right  of  pofleflion.  But  where  a  dit- 
feifor  makes  a  leafe  for  life,  and  dies,  and  the 
reverlion  defcends  on  the  fon,'  if  he  enters  after 
the  death  of  tenant  for  life,  he  fhall  pay  a  re- 
lief;  and  yet  fuch  a  defcent  (hall  not  take  away 
an  entry,  hecaufe  it  was  his  own  fault  that  he  en- 
tered and  flocked  the  land  himfelf,  and  made 
himfclf  fubjed  to  the  relief;  for  then  the  buyer 
*  mufl  beware,  and  take  the  title  in  the  condition 
it  was  in  at  the  death  of  the  anceflor. 

Fourthly,  The  right  of  pofTeffion  is  gotten  by 
the  defcent,  that  it  may  be  an  entouragement  to 
the  tenant  to  be  bold  in  war ;  for  that  none  can 
enter  and  difpofTefs  his  children  of  the  eftate 


the  defcent  from  fuch  feoffee  will  toUan  entry  though  be 
bad  not  been  in  continual  poflef&on  for  five  years  before* 
Co*  l^itt  238.  a.    256.  a.     I  Burr.  108.] 
{$)  [See  N.  XXILJ  (/>)  [Sec  N.  XXIII,] 

whereof 
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whereof  he  dies  poflefled  j  but  if  another  doth 
the  duties  of  the  feud  at  hia  death,  then  it  is  not 
reafon  that  fuch  a  defcent  fhould  give  a  right  of 
pofiei&on  to  his  hein 

The  efcheat  doth  not  take  away  the  entry^  utt.Mt.i90. 
becaufe,  though  in  refpedl  of  a  ftranger's  pra-- 
cipc^  the  law  doth  caft  the  freehold  upon  the 
lord,  antecedent  to  his  own  a&}  yet  the  lord 
need  not  enter  to  take  the  profits  and  to  do  the 
duties^  as  the  heir  is  obliged  to  do^  but  the  lord 
may  take  the  difTeifee  as  his  lawful  tenant  {q). 
And  it  is  plain  that  the  law  doth  not  caft  the 
freehold  upon  the  lord  in  the  fame  manner  as  it 
doth  upon  the  heir,  becaufe  the  lord  is  obliged 
to  anfwer  the  feudal  duties  to  the  lord  para-* 
mount,  in  vtfptGt  of  his  feigniory,  whether 
this  pofleffion  was  caft  on  him  or  not;  fo  that 
in  this  cafe  there  could  be  no  failure  of  duty^ 
though  the  lord  doth  not  enter* 

In  the  cafe  of  a  feoflFment  upon  condition,  iinft.  tsi 
there  is  no  diftinftion  between   the  right  of  a."'  *    ^^'* 
pofleffion  and  the  right  of  propriety,  but  both 
rights    are    in    the  feoflfee  till  the  condition 
broken,  and  entry  for  fuch  breach;  and  after- 
wards both  rights  are  in  the  feoffor ;  therefore 
the  defcent  doth  not  take  away  the  entry,  fmce 
the  pofTeffion  and  the  propriety  defccnds  in  the 
fame  manner,  vtz*  under  the  condition  that  it     [  26  1 
was  at  firfl:  granted;  and  the  poffeffion  is  not 


(,)  [Sec  N.  XXIV.] 

E  3  caft 
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caft  upon  the  heir  while  the  propriety  is  in  fome 
body  elfe,  as  in  the  former  cafes ;  and  it  is  the 
defcent  of  a  naked  pofleiEon  to  an  heir  at  law, 
that  forms  a  Jus  pojfejjionis^  diftinA  and  ab- 
ftra^eid  from  the  jus  proprietatis.  But  here 
both  rights  are  united  at  the  time  of  the  de- 
fcent ;  and  if  the  feoffor  in  tl^s  cafe  could  not 
affert  his  claim  by  an  entry,  he  could  have  no 
remedy,  either  for  \n%  jus  pojfejjionis  x^r  jus  pro-^ 
prietatis\  which  are  not  hfere  feparate  or  diftinA; 
for  till  he  enters  to  take  advantage  of  the.breach 
of  the  condition,  bbth  rights  are  in  the  feoffee, 
becaufe  the  folemnity  of  the  feoffment  cannot 
be  determined  but  by  an  a£t  of  equal  notoriety; 
and  becaufe  the  pofleflion  and  right  are  not  here 
feparate  or  dift^nd,  it  is  called  by  a  different 
name,  vi%.  not  a  right,  but  a  title  of  entry. 
Litt.fca.39j,        (r)  The  law  doth  not  caft  dower  upon  the 

wife. 


(r)  We  find  no  footfteps  of  dower  in  lands,  until  the  time 
of  the  Normans.  Bacon* s  Hijlory  of  the  Eng.  Gov.  104,  i^b* 

But  amongft  the  laws  of  the  Saxon  King  Edmund^  cap.  51. 
we  find  a  provifion  made  for  the  fupport  of  the  wife  that 
furvives  her  hufband  out  of  his  goods  only. 

^or  was  there  any  dower  in  WaUs^  until  it  was  annexed 
to  the  crown  of  England^  as  appears  by  Stat.  Walliaj  vis. 
^ia  mulitns  ha^enus  non  extittrant  dotata  in  fFalliay  rox 
concidit  quod  dotentur. 

[See  ^right's  Ten^  192,  and  n.  (/),  («),  (x). 

Of  the  introduAion  of  dower  into  £ngland,  Arc.  fee 
2  BI.  Comm.  c.  8.  p.  129.  JVrigbt^  191.  See  alfo  Stuart's 
Viiw  of  Soc.  in  Eur.  b«  i.  €•  a.  f.  2,  and  notes  (4),  &c. 

There 
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V9\fe{s\  but  (he  takes  it  by /her  ownaft;  butwhcil 
Iheis  endowed;  fhe  is  in  from  the  death  of  her  hut-  [  17  ] 
band  (/) ;  therefore  (he  has  only  the  naked  pof- 
feffion  her  hu(band  had,  not  SLtxy  Jus  foft^onis 
at  all ;  (ince  it  was  not  of  abfolute  neceflSty  fhe 
ihould  claim  her  dower ;  but  it  is  of  abfolute 
neceffity  that  the  law  doth  caft  the  freehold 
upon  the  heir.  Now  by  the  endowment  the 
poiTefBon  is  avoided  that  the  law  caft  upon  the 
heir  (»),  becaufe  (he,  as  is  faid,  is  in  from  the 
death  of  her  hufband,  and  by  confequencc  there 
is  no  right  of  pofTeilion,  as  to  this  third  part^ 
acquired  to  the  heir  at  law  ;  fmce  the  law  doth 
not  place  him  in  fuch  third,  after  the  death  .of 
the  father ;  and  though  the  reverfion  belongs  to 
him  after  the  death  of  the  mother,  yet  that  is 
only  the  reverfion  of  that  which  the  mother 
pofle(red,  which  was  a  naked  pofre(&on ;  and  fo 
he  has  herein  no  right  of  po(re(Iion  at  all. 

Where  the  diffeifor  infeoffs  the  father  (w),  it  Litt.  Mt.  395; 
is  prefumed  to  be  done  in  order  afterwards  to 


There  was  no  dower  originally  in  Wales,  vidi  bright 
nbi  fup.  nor  in  Ireland.  Bee  Davys*s  Rip.  49.  b.  50* 
HA*.] 

(i)  [Sec  N.  XXV.] 

(0  [M.  «4  Ed.  3.  pi.  18.  /•  32.  *.  33.71.  70.  *• 
'71.  a. ;  and  fee  fFatk.  on  Defc.  c.  i.  f.  3.] 

(tf)  [See  M.  24  Ed.  3.  and  TVatk.  on  Difc.  as  before, 
and  Co.  Litt.  24 1«  a.  ^.  (i}.j 

{w)  [«*  the  father/'   i.  e.  bis  own  father*      See  Litt. 

f-  395-] 

B  4  come 


27  OF   DESCENTS   WHICH 

come  in  by  defcent,  and  the  a£fc  of  law  (hall 
r  28  ].    ^o^  g'lve  fandiion  to  the  wrong  of  the  party ; 
nor  fhall  any  man  by  his  own  wrong,  however 
cunningly  contrived,  give  to  himfelf  a  right; 
for  wTien  the  heir  by  the  defcent  gains  ^juspof* 
fejjionis^  he  is  fuppofed  innocent  of  the  wrong  of 
his  anceflor ;  but  here  he  is  partner  of  the  guilt. 
Litt.fca.396,       When  a  younger  brother  enters  in  this  (x) 
^'  -  cafe,  he  does  not  enter  to  get  a  pofTeflion  dif- 

tin£t  from  that  of  the  elder  brother,  but  to  prc- 
ferve  the  pofTeilions  of  the  father  in  the  family^ 
that  no  body  elfe  abates.  For  flncc  this  is 
the  mod  charitable  interpretation  that  can  be 
made  of  this  adion,  and  by  fuch  a  conflrudion 
it  is  juft  and  rightful,  the  law  fhall  not  intend  it 
to  be  a  wrongful  adt  or  difleifm,  and  by  confe- 
quence  the  poffeffion  of  the  younger  brother 
becomes  that  of  the  elder  brother  [y) :  and  then 
if  there  be  not  a  pofTeflion  diflin^  and  feparated 
from  the  right,  the  defcent  cannot  make  a  right 
of  pofTeflion  diftinft  from  the  right  of  pro- 
priety ;  for  it  were  incongruous  that  the  anceflor 


(at)  [That  is,  where  a  perfon  djes  feized  iti  fee,  kaving 
two  fons,  though  the  eMeft  be  heir,  yet,  if  the  younger 
enter,  he  ihall  be  confidered  as  holding  the  pofleffion  for  his 
(Ider  brother.     Set  Litt.  (".396,  397.] 

(y)  [And  it  will  fo  fix  the  pofleffion  in  the  eldeft  brother 
^s  to  caofe  a  fojfejfto  fratrh  in  him,  even  to  the  exclufion  of 
the  younger  who  enters,  if  he  be  of  the  half-blood.  See 
C#.  LiiU  242,   Eull  N.  P.  102.    ff^ati.  en  Difi.  c.  i.  f.  2. 

?•  55.  56-]     . 

fliould 
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ihould  be  conftraed  to  pofTefs  in  another^s  right, 
in  order  to  do  no  injury,  and  the  heir  fhould 
be    conftnied    to    poiTefs    in  his    own  right, 
in  order  to  do  injuftice  to  the  elder  brother* 
Betides,  no  laches  can  be  imputed  to  the  elder 
brother,  tince  the  younger  entered  and  pofTeiTed 
for  him*     But  if  the  younger  brother  in  this     [  20  ] 
cafe   had  made  a  feoffment  in   fee,  and  the 
feofiee  had  died  feifed,  this  defcent  had  taken 
away  the  entry,  becaufe  then  the  younger  bro- 
ther could  not  be  interpreted  to  enter  to  pre- 
fenre  the  eftate  of  the  elder,  but  in  order  to 
make  the  advantage  of  it  for  himfelf.     So  in 
the  cafe  LitL  puts,  If  the  elder  brother  had  en-  co.  utt.  Au 
tered,  then  if  the  younger  had  entered  upon  *^' 
him,  this  had  been  in  deftru&iori  of  the  elder 
brother^s  poflellion,  and  therefore  the  younger 
gets  a  poffeflion  diftind  from  that  of  the  elder 
brother,  and  his  heir  a  diftin£l:  right  of  poffef- 
fion,  and  it  is  the  laches  of  the  elder  brother, 
that  he  did  not  enter  to  reilore  his  poiTeffion. 

If  one  coparcener  enters  into  the  whole,  it  is  utt  fca.  391: 
only  in  prefervation  of  the  eftate  of  the  other ; 
bat  if  ihe  diffeifeth  the  other  after  her  entry, 
there  ihe  gets  a  poffeflion  diftin£t  from  that  of 
her  iifter,  and  the  defcent  will  take  away  the 
entry,  cau/a  quafupra  (sb). 

The  iffue  of  the  baftard  eigne  not  only  gains  utt.  fca.  599. 
a  right  of  poffeffion,  but  a  right  of  propriety  ^'*'  *' 

(s)  [See  JVatk^  m  Di/c.  c*  x.  f.  2.  p.  5 2. J 

by 
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by  the  enjoyment  of  his  anceftor.  Such  iffuc 
are  held  legitimated  {a)  by  the  civil  law,  becaufe 
they  are  adopted  by  the  marriage  of  the  mo<* 
ther.  So  by  the  canon  law,  becaufe  the  matri'^ 
moniumfubfequens  toUit  reatumprecedcns}  but  by 
r  30  ]  ^^  feudal  law  they  were  excluded,  becaufe  fuch 
a  ftain  was  thought  to  continue  from  the  crime 
of  the  patents,  that  they  could  not  do  the 
feudal  fervice  with  honour  to  the  feudal  lords; 
/  therefore  they  were  anciently  excluded  ni/i  no* 
minatim  adfeuda  legittmantur.  But.  by  our  law, 
if  they  had  an  uninterrupted  enjoyment  during 
life,  the  iffue  for  ever  inherited  ;  for  fince  there 
was  no  objedion  to  their  legitimation  during 
their  lives,  the  perfonal  defed  muft  die  with 
their  perfon,  in  as  much  as  it  were  inhumanity 
to  throw  reproach  on  them  after  their  de- 
oeafe  (^) ;  and  having  done  the  feudal  duties 
without  objedion,  the  objedion  comes  too  late 
when  the  perfonal  difhonour  ceafes,  and  to  the 
next  perfon  in  pofTeilion  no  reproach  can  arife. 
If  baftards  could  be  any  where  alledged  in 
the  pedigree  after  the  dcceafe  of  the  parties, 
there  would  be'  no  end  of  contention  concern- 
ing them,  and  genealogies  would  be  rendered 
perfectly  uncertain;  for  there  being  no  efta- 
bliflied  regiftpy  of  genealogies  in  the  feudal,  as 


{a)  [See  ante^  p.  20.  N.  XIX.] 

\b)  [Sec  I  5tf/i«  120.  Pride  v.  Earls  of  Bath  and  Motti' 

taguc.]                                                         /  • 

5  ^^ 
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waB  in  the  Jewijh  law,  they  conceived  that  the 

greateft  evidence  that  could  he  of  the  legitima* 

tion  of  the  anceftor,  vras  the  uninterrupted  en*    . 

joyment,  and  the  carrying  the  fame  by  courfe 

of  defcent  to  the  iffue.     Hence  they  would  not    Till 

fttfier  this  rule  by  any  means  to  be  ihaken,  left 

all  defcents  fhould  be  rendered  precarious ;  but 

if  any  part  of  the  rule  fails  (r),  then  the  right 

of  pofTeffion  is  only  gotten  by  fuch  defcent,  a^d 

not  the  right  of  propriety ;  as  if  the  poffeffion 

be  once  interrupted  by  the  mulier,  if  the  baftard 

dgnc  re-enters,    this  only  gets  the  pofTeflion, 

and  by  fuch  defcent  the  iffue  only  acquires  ayw 

So  if  the  baftard  eigne  leaves  a  child  In  ventre 
[a mere ^  this  fhall  not  inherit;  for  though  there 
the  anceftor  had  an  uninterrupted  poffeffion,  yet 
there  was  no  defcent.  * 

But  if  the  mulier  abates  (^/),  the  iffue  of 
haftard  eigne  hath  both  right  of  poffeffion  and 
right  of  propriety,  becaufe  of  an  uninterrupted 
poileffion,  and  defcent  complete,  the  law  caftiqg  . 
the  freehold  on  the  iffue,  before  his  entry,  or 
before  the  mulier  can  abate.  Nay,  this  rule  is 
preferred  to  the  privilege  of  infancy  (^),  fo  that  w.  Raym.  174. 
if  the  mulier  were  an  infant,  yet  the  defcent  of 

(c)  [See  fFati.  $n  Defc.  c.  4.  p.  144.] 
\d)  [Sec  fFatk.  on  Defc.  c.  i.  f.  i,  p.  34.]^ 
(/}  [See  Phwd.  3729  and  the  books  cited  in  the  margin 
of  the  Eoglifli  edition.] 

the 
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the  iffue  of  the  baftard  eigne  (hould  bar  fucfa 
infant,  becaufe  it  is  by  the  laws  of  defcent  that 
the  infant  himfelf  inherits  (y*) ;  and  he  himfelf 
could  not  claim,  but  by  fuppofing  that  uninter- 
rupted pofleffion  of  his  anceftors  (/*),  and  the 
r  ^2  ]  confcquent  defcent  gives  him  a  right.  But  if 
the  perfon  in  the  principal  cafe  were  not  legid- 
mated,  by  the  ecclefiaftical  law,  his  entry  gives 
him  no  title,  but  as  another  dilTeifor ;  for  he  is 
an  abfolute  ftranger  by  all  laws»  and  reputed 
nulliusjilius. 
i4ttfca.402.  As  to  infants,  feme  coverts,  perfons  mn 
"•^ym-35*  compos^  the  defcent  to  the  heir  of  the  diffeifor 
doth  not  take  away  their  entry,  becaufe  the  ii> 
fants,  &fr.  had  a  right  pofleffion,  and  the  z&  of 
law  cannot  take  away  that  right,  fince  no  laches 
can  be  imputed  to  them;  fince  their  negligence 
is  not  culpable,  it  were  unjuft  to  make  market 
of  their  titles ;  and  therefore  the  lord^  when  he 
takes  a  relief,  is  not  iuppofed  to  transfer  any 
jus  pojfejfionis  to  the  heir  of  the  difieifor,  fince 
the  feud  is  not  fuppofed,  l>y  negligence  and 
want  of  a  tenant,  to  fall  into  his  hand,  and 
from  thence  to  be  relieved  to  the  heir  of  the 
dififeifor,  who  hath  title  thereunto,  fince  if  that 
were  dodlrine,  a  negligence  were  fuppofed  in 
thefe  uncapable  perfons,  which  the  law  doth 
not  allow. 


(/)  [SccN.XXVL] 

But 
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But  the  non  compos  in  this  cafe  cannot  alledge 
the  difability  in  bimfelf  {g\  becaufe  he  cannot 
be  fuppofed  confqidus  of  it ;  nor  is  he  allowed 
ever  at  any  time  to  alledge  it :  for  when  he  is 
once  non  compos^  there  is  no  certain  time  when 
he  can  be  adjudged  to  recover  that  difability,  [  33  ] 
unlefs  where  he  is  legally  committed,  and  then 
the  ads  during  his  lunacy  will  be  fet  afide  and 
difcharged,  and  afterwards  the  commiffion  fu- 
perfeded;  for  in  no  other  way  can  the  non 
cmapos  be  legally  reftored'  to  his  right,  and  to 
his  capacity  of  acting. 

If  an  infant  diffeifes,  this  only  gives  him  a  utt.  m.  407^ 
naked  pofleflion ;  for  he  has  no- privilege  to  do  stnmge.939« 
wrong ;  and  if  he  alien  in  fee,  his  alienation  is 
voidable.  If  the  alienee  dies  feifed,  he  may 
enter ;  for  though  the  defcent  gives  a  right  of 
poflelliGn  againft  the  difleifee,  yet  it  gsuns  no 
right  from  the  infant.  If  then  the  infant  reco* 
vers,  he  is  a  difleifor  as  he  was  before,  and  be- 
ing only  in  his  former  eftate,  he  has  no  right  of 
poiFcflion  againfl  the  diffeifee*  ^ 

If  a  difleifor,  that  has  only  a  right  of  pof«  utt.  Tea.  409. 
feflion,  makes  a  feoffment  in  fee  on  condition, 
and  the  feoffee  dies  feifed,  this  gains  a  right  of 
poffeffion  to  the  heir  of  the  feoffee.  But  if  the 
condition  be  broken,  and  the  feoffor  enters,  he 
deftroys  the  eftate,  and  the  right  of  poffeffion 


{g)  [See  2  BU  Omm.  c.  19.  p.  291.  and  n.  (2}  to  Co. 

annexed 


n 
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annexed  to  it ;  and  lxe4)eing  only  a  difleifor,  is 
in  his  old  eftate,  which  is  a  naked  pofTeifiony 
without  any  right  at  alL 
[  34  ]         ^  ^^^^  death,  fuch  as  that  of  entering  into 

titt.  fca.  410.  religion,  doth  not  take  away  an  entry ;  for  this 
feems  to  be  the  voluntary  a£t  of  the  anceftor, 
or  rather  a  contrivance  between  anceftor  and 
kdr,  to  acquire  the  right  of  poifeffion;  amd  a 
man  that  hath  done  wrong,  (hall  not  by  his  own 
syQt  acquire  to  himfdf  a  right. 

titt.  fea.  4XI-  A  kafe  is  a  covenant  real,  that  binds  the 
poffeffion  of  lands  into  whofe  hands  foever 
afterward«  they  come(i&),  if  the  lands  be  not 
evided  by  a  fuperior  title  i  but  the  termor  has 

^  not  the  freehold  in  him  (/),  but  holds  the  paf- 

-  feffion^  as  bailiff  of  the  freeholder,  notnim  alkno^ 
by  virtue  of  the  obligation  of  the  covenant. 
Therefore  if  fuch  termor  be  oufted,  and  the 
freeholder  difieifed,  the  difieifor  has  the  naked 
pofleffion  bound  by  the  covenant ;  and  if  after* 
warda  a  defeent  be  caft,  the  heir  of  the  difieifor 
has  the  right  of  poffeffion,  bound  alfo  by  the 
covenant ;  fbr  the  heir  of  the  difieifor  has  only 
,  the  right  of  pofieflion  which  was  in  the  dififeifee,  - 
and  that  was  bound  by  that  covenant,  and 
therefore  it  muft  be  bound  by  .the  fame  cove- 
nant in  the  hands  of  the  heir  of  the  difieifor; 


[h)  [It  (hall  bind  the  ford  on  efcheat ;  fee  8  Co.  45*  ^- 
F.  N.  B.  198.  K.  221.  B.    See  P^ft.  299*  N.  CUIIJ 
(f)  [See  ff^atk.  §n  Defu  €•  3.  C  i«  p.  108*] 

and 
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and  were  it  otherwife,  the  right  of  die  termor 

would  be  intirely  deftroyed ;  for  be  cannot  have 

a  right  of  pofieilion  diftind  from  the  right  of    [^s] 

propriety^ 

Now  then,  if  the  termor  enters  before  the  w-Raym-ssj. 
defcent,  he  revefts  the  freehold  in  the  diifeifee, 
who  has  the  right  of  pofiefiion ;  but  if  he  ^ntera 
after  the  defcent,  then  he  can  only  hold  in  the 
name  of  the  freeholder  who  has  the  prefent  right 
of  pofTeflion,  which  is  the  heir  of  the  difTeifon 

In  the  times  of  domeftic  wars,  when  the  L1tt.ica.4xt. 
courts  of  juftice  are  not  open,  the  defcent  gives 
no  right  of  pofleflion,  though  the  difleifin  was 
done  in  time  of  peace.  For  it  were  in  vain 
for  a  difleifee  to  exert  his  right  of  pofleflion, 
when  the  courts  of  juftice  are  not  open;  nor 
can  there  be  any  fuch  thiitg  as  the  ad  of  law  to 
{^ve  a  right  of  pofleflion,  when  the  law  itfelf  is 
filent ;  but  in  times  of  foreign  war,  when  there 
is  juilice  and  peace  at  home,  a  defcent  will  give 
a  rig^t  of  poiTeflion ;  for  to  encourage  enter^ 
prizes  in  fuch  war  was  fuch  privilege  givea  to 
the  heir  of  the  diffcifor  {L) 

A  fuccei&on  doth  not  give  a  right  of  pof-  Lift.  fea.  ^i^ 
ieifion,  as  a  defcent  doth ;  for  a  fucceifor  is 
in  by  his  own  ad;    for  it  is  by  his  own 
concurrent  aft   that   he   comes  to  be  inftal* 
led   into   the  rights   of  his  predeceflbr,    and     [  36  ] 
therefore  he  can  have  no  more  than  he  had; 


(i)  [See  antiy  p.  24J 

but 
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but  fince  the  predeceflbr  had  a  naked  poflefCon, 
and  not  Hitjuspojfejffionis^  the  fucccflbr  can  have 
Co.  Litt.  84.  no  mbre.  Betides,  the  fucceflbr  pays  no  relief, 
unlefs  by  grant  or  prefcription :  for  ecclefiaftical 
lands  were  not  relieved  into  the  hands  of  the 
lord  for  want  of  a  tenant,  being  given  in  free 
alms,  or  to  do  fervice  by  proxy ;  and  iince  the 
lands  are  not  relieved  into  the  hands  of  the  fuc- 
cefTor  for  a  confideration  paid,  he  doth  not  ac- 
quire a  right  of  poffeflion.  Befides,  there  is 
no  reafon  to  encourage  the  predeceffor  to  dare 
in  war,  who  either  went  not  at  all,  or  elfe  by 
proxy  ;  and  therefore  np  reafon  fuch  fuccefSon 
ihould  get  a  right  of  pofleflion. 
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Litt:f4;4r4,  TF  a  man  be  difTeifed,  and  the  diflcifor  die  In 
*'^*  'T  peaceable  pofleflion,  immediately  after  fuch 

diffeilin  (/)  the  heir  acquires  jus  pojfejftonisy  if 
the  difleifee  fuffered  the  anceflior  quietly  to  en- 
joy [ni] ;  for  then  the  prefumptive  right  is  in 
the  heirj  but  if  the  diflTeifee  has  re-entered 
within  a  year  and  a  day  before  fuch  defccnt, 

(/)  ["  Diflcifin"— This  fliould  be  difanU  and  refers  t« 
the  death  of  the  difleiTor  in  the  peaceable  poiIeffioD.J 
(flf)  [See  N.  XXVII.J 

then 
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then  the  heir  doth  not  acquire  xhtjus  poffejjionis. 
Firft,  becaufe  there  is  no  laches  in  the  difTeifee, 
and  the  a<Sl  of  law  would  do  wrong  and  injury 
(which  it  cannot  do)  if  it  Ihould  alter  the  right 
when  the  diffeifee  has  done  .what  in  him  lay  to 
continue  the  right  of  pofleflion.  Secondly,  be- 
caufe there  is  no  prefumption  that  the  difleifor 
had  right,  if  the  diflfeifee  continue  the  claim ; 
for  the  law  cannot  prefume  the  right  of  pof- 
feffidn  to  be  derelidt,  contrary  to  the  manifeft 
afl;  of  the  dilfeifee.  Thirdly,  the  lord  ought 
not  to  take  the  heir  for  his  tenant;  and  there  is 
fufficient  warning  for  the  anceftor  in  his  life- 
time not  to  do  the  voluntary  fervice,  nor  for 
the  heir  after  his  deceafe  to  pay  the  relief. 

(«)  If  the  vaffal  renounces  the  feud,  this  is  a     [  .'^S  ] 
caufe  of  forfeiture  by  the  old  feudal  law,  be-  ^"•^«^**^«- 
caufe  it  was  faying  they  would  not  do  the  feudal 
fervices  that  were  the  perpetual  confideration 
for  fuch  poffeflSon,  nor  keep  within  thofe  re- 
ftridions  required  by  the  feudal  contra^,  which 
were  the  original  defien  of  the  gift,     VafTallus^  Digeft.  peud. 
Jtfeudum  velfeudi  partem  aut  jeuai  conaittonem  fo.  523, 
tx  certafcientia  tnficiatur^  fe?  inde  conviShisfuerit^ 


{n\  Rtvertitur  terra  ad  dominum  capUalem^  vel  ad  reifum 
iminumy  fciliat  ad  ipfum  de  cujusfeodo  efi.    Glanvil.  lib.  7- 

•     Rtafimdii  ad  tapitalis  domnos  a  qutbus  primo  proajfit. 
Braaon.  lib.  5.  c.  6.  fp.  375-      [See  Wright's  Ten.  X15. 
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eo  quod  abnegavtt  feudum  ^jufq;  conditioncm^  ex^ 
Id,  Kzym.  110. poliabitur{o).  But  when  diftrefles  were  in- 
vented (/),  then  the  land  itfelf  was  not  feifed 
for  neglefl:  of  fervices,  becaufe  they  had  this 
method  of  compulfion.  But  if  tenant  for  life 
had  aliened  in  fee,  there  was  no  redrefs  but 
by  a  feizure  of  the  land  itfelf;  and  therefore 
this  caufe  of  forfeiture  in  6ur  law  was  reHrained 
in  [to]  the  alienation  of  tenant  for  life. 

If  tenant  for  life  makes  a  feoffment,  or  levies 
a  fine,  it  is  palpably  contrary  to  his  oath  of 
fidelity  to  the  reverfioner,  and  therefore  that  is 
a  plain  renunciation  of  the  feud.     So  in  the 
[  39  ]    cafe  of  the  remainder,  the   eftate  for  life  is 
drowned  in  the  fee ;  therefore  the  eftate  for  life 
is  renounced,  and  the  remainder  commences. 
So  if  tenant   for   life   of  a  rent  levies  a  fine, 
this  is  a  forfeiture ;  for  though  the  fine  being  of 
a  rent,  pafles  no  more  than  it  lawfully  may ; 
yet  being  a  public  and  folemn  renunciation  of 
the  eftate  for  life  in  a  court  of  record,  it  is 
within  the  reafon  of  the  law,  and  amounts  to  a 
forfeiture,  and  the  remainder  man  anciently  wa$ 
to  claim  within  the  year. 
L\tt.  Tea.  417,       The  entry  is  the  fame  thing  as  the  vendicatio 
or  cahwinia  in  the  civil  or  feudal  law  j   and  this 
entry  was  of  equal  folemnity  with  the  feoff- 
^'-^j^]^°J^^-^^    ment :  for  as  the  feoffment  was  anciently  made 

(0)  [Sec  the  Introd.  p.  xviii.J 
{p)  [Sec  N.  XXVlII.J 

oa 
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on  the  land  ctiram  paribus  (y),  who  fubfcribed 
the  feudal  inftrument  in  the  hiis  teftibus ;  fo  it 
feems  the  entry  was  made  upon  the  land,  and 
afterwards  the  claim  was  recorded  in  the  lord's 
court,  and  hence  called  clameum^  or  calumniam^ 
apponere  vel advocart.  Vid.Digeft.  Feud.  lib.  z. 
tit.  8. 

But  afterwards  they  allowed  the  feoffment  to 
be  good,  though  it  was  attefted  per  extraneos^ 
and  not  coram  paribus ;  and  the  entry  was  al- 
lowed to  be  good,  if  made  upon  the  land, 
though  it  were  not  recorded  coram  paribus ;  but 
the  manner  of  recording  the  claims  of  liberties 
before  the  juftices  in  eyre  remained  long  after,  F  40  1 
a«  appears  by  the  Regijier  19.  b.  which  feems 
to  be  a  continuance  of  the  ancient  praftice.  See 
Spelm.  Glq/f.  tit.  Calumnia^  fo.  97.  But  when  the 
feoffments  were  not  attefted  by  xhtpares^  \curia^ 
yet  they  were  attefted  and  tried  by  the  pares 
comitatus ;  and  therefore  if  the  land  la,y  in  two  Ld.  R«ym.  166, 
counties,  there  muft  be  livery  in  each  of  them: 
fo  if  the  land  lies  in  two  counties,  the  entry 
muft  be  in  each,  becaufe  the  atteftation  of  both 
fads,  if  controverted,  muft  be  by  the  pares 
comitatus. 

Livery  within  view,  and  entry  afterwards,  is  i-Jtt.  fea.  4x91 
equal  to  a  livery  on  the  land  itfelf ;  and  if  a 
man  cannot  enter  for  fear  of  outrage  (r),  yet  it 

(,)  [See  N.  XXIX.] 

(r)  \u  €.  To  his  perfon.    Sec  Co.  Lift.  253.  *.] 

Fa  18 
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is  good ;   fo  alfo  is  a  claim  within  view  good^ 
when  a  man  fears  to  enter ;  for  in  both  cafes  a 
man  ought  to  take  pofTeffion  where  he  can,  be- 
caufe  it  is  the  change  of  pofleflion  makes  the 
notoriety  in  both  cafes.     But  if  the  difleifbr 
menace  war  to  the  perfon  that  hath  right,  then 
the  law,  which  doth  not  compel  to  impoffibili- 
ties,  allows  him  to  make  his  claim  as  near  the 
land  as  he  durft  come. 
Litt.  fcft.  4u,       Thg  notion  of  the  laches,  in  not  claiming  for 
a  year  and  a  day,  is  taken  out  of  the  feudal 
law;    fo   is  the   exprefs   words   of  Frederick^ 
touching  the  tenant's  claim  of  his  lands  from 
his  lord.     Praterea  Jiquis  infeudatus  major  qtic^ 
tuordecim  annis  fua  incuria  vel  negUgentia  per 
annum  &f  diemjleterity  quod  feudi  invefturam  a 
proprio  domino  non  petierity  tratjfado  hoc  jpatio 
fcudum  amittat.      Digeft.  Feud*  lib.  2.  tit.  ^^. 
fo.  543.     Vigelius24i.   i^^ — 487.     And  the 
reafon  why  this  time  of  a  year  and  a  day  feems 
to  be  fet  by  the  feudal  law  is,  becaufe  the  fer- 
vices  appointed  feem  to  be  annually  completed ; 
and  therefore  that  was  the  time  for  the  vaflfal  to 
claim  from  his  lord ;  and  the  fame  time  that  he 
had  to  -claim  from  his  lord,    he  had  to  claim 
from  any  difleifor,  for  the  uniformity  of  the 
law  J  and  that  the  lord  might  know  who  waj 
the  perfon  that  he  might  take  for  his  tenant, 
and  that  the  lord  might  receive  his  feudal  fruits 
from  the  heir,  in  cafe  the  difleifor  died.   And  if 
the- tenant  loft  the  whole  feud.  In  cafe  he  did 

not 
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not  claim  within  a  year  and  a  day,  it  is  fit  he 
fbould  lofe  the  right  of  pdfleflion,  in  cafe  he 
neglefls  his  claim  upon  the  difleifor  in  the  fame 
fpace,  that  the  heir  may  be  in  peace^  and  that 
the  lord  may  receive  him  as  his  tenant.  For 
that  was  by  the  ancients  thought  to  be  a  violent 
prcfumption  of  derelidlion,  6oth  in  the  one  cafe 
and  the  other.  But  our  law,  fmce  it  give$  a 
^iftrefs  for  all  feudal  duties,  doth  not  prefume 
the  feud  derelift,  in  cafe  feudal  fervices  are  not  [4a] 
paid,  fince  the  lord  has  a  power  to  compel  the 
payment;  and  therefore  the  law  doth  not  in«^ 
duce  any  forfeiture  in  that  cafe.  But  the  law 
gives  the  right  of  pofleflion  to  the  heir,  in  cafe 
the  dilTeifee  doth  not  claim  within  the  fpace  men^ 
tioned,  becaufe  there  the  prefumption  remains 
of  the  derelidlion  of  the  diffeifee,  fince  the  entry 
or  adlion  is  the  only  way  that  he  has  to  obtain 
poffefiion.  But  if  the  difleifee  enters  within  a 
year  and  a  day  before  the  defcent  caft,  though 
there  were  twenty  mean  difleifins,  yet  the  entry 
is  not  taken  away  j  for  there  can  be  no  jus  po/^ 
Jcffionis  in  the  heir,  if  the  diffeifee  has  continued 
the  poffeffion  by  thofe  folemn  a£ts  that  the  law 
requires,  and  within  the  time  that  the  law 
builds  a  prefumption  of  a  dereliftion,  if  the 
diffeifee  negleds  his  entry.  But  if  the  diffeifor  at 
common  law  had  kept  poffeffion  forty  years,  and 
the  diffeifee  had  entered  but  half  a  year  before 
his  death,  yet  in  that  law,  as  Litt.  remarks,  the 
heir  had  not  gained  the  right  of  poffeffion,  be-* 
?  3  caufe 
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caufe  no  dereli^ion  can  be  prefumed,  if  the 
diiTeifee  claims  within  the  time  prefcribed  by  the 
law.  And  if  the  law  cannot  prefume  that  the 
difleifee  has  deferted  the  right  of  pofleflion,  it 
cannot  be  transferred  to  the  heir  of  the  difleifor ; 
r  4^  T  nor  ought  the  lord,  in  fuch  cafes,  to  accept  of 
his  fervices  from  fuch  heirs.  Nay,  Coke  (x)  fays 
that  the  feoffee  of  the  diffeifor  that  comes  in  by 
title  after  a  year  and  a  day  was  expired,  was 
anciently  held  to  have  right  of  poffeflion,  and 
to  put  the  diffeifee  to  his  writ  of  entry,  becaufe 
they  came  in  by  title ;  and  for  quiet  of  pur- 
chafers,  this  non*claim  for  a  year  and  a  day 
was  held  a  derelidlion.  Hence  writs  of  entry 
againft  the  feoffee  in  the  per  tff  cut.  But  this 
was  not  held  fo  in  refped  of  diffeifors,  becaufe 
they  themfelves  being  the  wrong  doers,  bad  no 
law  in  their  favour,  left  it  fhould  encourage  fuch 
injuries.  But  afterwards,  as  feoffments  became 
more  fecret,  and  nothing  paid  to  the  lord,  then 
they  thought  it  too  hard  fuch  feoffments  fhould 
alter  the  right  of  poffeflion,  and  therefore  they 
conftrued  the  feoffee  that  came  in  by  his  own 
a£t,  to  be  a  wrong  doer,  and  not  to  alter  the  right 
of  poffeffion;  but  the  heir,  for  the  reafona 
aforefaid,  was  left  as  before. 
titt.fca.4a6.  If  the  diffeifor  dies  feifed  within  a  year  and  a  , 
day  (/)  after  the  diffeifin,  and  before  any  entry 

(f)  [On  Litu  238. 4.  256.  a.} 

to  [Sec  Mu  37.  K.  xxvn^j 

by 
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by  the  difleifce,  this  gives  a  right  of  poflefliafi 
to  the  heir,  becaufe  when  the  difleifee  yields  up 
the  pofleflion  peaceably,  the  prefumptive  right 
h  in  the  dilTcifor ;  for  it  is  to  be  prefumed  that 
the  difleifee  would  return  again  to  his  pofleflion,    [  44  1 
if  he  were  not  confcious  that  his  adverfary  had 
the  right ;    wherefore  there   is   no  time  given 
after  fuch  difleifin,  fox  the  diflTeifee  to  aflfert  his^ 
right }  for  it  is  to  be  prefumed  he  would  do  it 
immediately,  if  he  has  the  right  of  poflTeflion  ia 
him,  and  the  rather,   for  that  men  have  the 
quickefl:  fenfe  of  injuries  immediately  after  they 
are  committed.     So  that  the  giving  up  the  pcf* 
feiTion   tamely,  and   yielding  to  the  difleifm, 
makes  a  ftrong  prefumption  for  the  difl"eifor'a 
right,  and,  by  confequenc^  the  law  muil  take 
the  right  of  poflTeflion  to  be  in  the  heir  of  the 
difleifor,  and  the  lord  is  bound  to  accept  him  as 
tenant,  and  to  relieve  the  tenements  into  his 
hands.     But  if  the  diflTeifee  had  re-entered,  then 
he  had  aflTerted  his  own  right  of  poflTeflSon  by 
fuch  his  entry ;  for  qffcdlio  imponit  nomen  opcri  ; 
for  the  law  cannot  fuppofe  the  difleifee  to  have 
relinquiflied  his  right  againft  his  own  exprefa 
zGt  to  the  contrary.     And  if  the  difleifee  has 
not  deferted  his  right,  the  lord  ought  to  attend 
to  the  folemn  claim  made  by  him,  and  not  re- 
lieve the  tenements  into  the  hands  of  the  heir 
of  the  diflTeifor ;  and  if  he  doth,  it  is  null  and 
void,  and  cannot  give  him  any  right. 

f  4  If 
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titt.  feft.  430.      I(  a  man  be  difleifed,  he  may  have  an  a£tion 

of  trefpafs  againft  fuch  difleifor  for  the  afl:  of 

entry,  becaufe  the  diffeifee  being  in  adtual  pof- 

feffion,  and  taking  the  profits,  violently  to  enter 

and  take  them  away  muft  be  a  tranfgreflSon, 

and  the  deftrudtion  of  a  man's  goods  and  chat-? 

tels  is  puniflied  in  this  adlion.     But  after  fuch 

difleifin  he  can  have  no  trefpafs  for  the  mean 

profirs,  for  the  mean  profits  follow  the  poffef- 

iion ;  and  the  perfon  that  refides  in  the  feud  is 

entitled  to   all   the   profits  of  it;  becaufe  the 

burthen  of  the  feudal  duties  is  laid  on  him 

while  in  poffefrion,  in  defence  of  his  ftock  oa 

iico. sr.       the  ground;  but  when  the  diffeifee  enters,  the 

i9H.6.^a7,^8'9.difreifor  is  a  trefpaffer  ab  initio;  for  from  the 

stra.  "596^  ^^''*  time  of  his  entry  thq  diffeifee  is  in  of  his  old 

title,  and  feated  in  his  rightful  feud  as  he  was 

before;  and  therefore  for  all  the  intermediate 

time  it  was  a  violation  done  to  the  profits  of  his 

feud,  fince  it  was  originally  fo;  and  he  is  in  as 

from  the  beginning. 

Ldiuynviz9.      If  a  man  has  the  frank  tenement  in  law  in 
476. 

him,  yet  he  fhall  not  have  an  adion  of  trefpafs 

before  entry  [u) ;  as  the  heir  fhall  not  have  an 
adion  of  trefpafs  againfl  the  abator  before  en- 
try ;  for  the  poffeffion  [w)  of  the  heir  cannot  be 


(«)  [Plozvd.  142.  *.  Hob.  224*  ^Efpin.N.P.  91, 
3  BL  Comm.  zio.  c.  12.  See  further,  Com.  Dig.  Trclpafs 
(B.  3.),  and  20  T/V.. Trefpafs  (S),  and  ncxMiotc.]  . 

(«;)  [SeeN.XXX,] 

;  ^  abated 
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abated  before  he  is  aAually  poflefTed ;  fdir  no 

man  can  be  faid  adually  to  enter,  till  the  a£tual 

ppflTefTion  is  in  him,  and  no  man  can  be  alref«     (  4^  1 

pafler  to  that  pofleifion  the  law  cafts  upon  him^ 

which  is  only  a  pofleflion  dejure^  and  is  not 

capable   of  an  adual  violence*      Befldes,   no 

chattels  by  our  law  can  defcend,  and  therefore 

be  has  a  right  to  the  grafs  upon  the  ground 

only  as  it  is  part  of  the  freehold ;  and  fince  he 

never  entered  on  the  ground  till  the  chattels  are 

fevered)  he  can  have  no  right  to  them  at  all, 

becaufe  he  cannot  ihew  that  the  pofTeifion  of 

them  was  ever  in  him,  or  any  perfon  from 

whom  he  can  claim  them;  and  therefore  no  aR^-Abn-ssi- 

iriolatioa  can  be  done  to  fuch  pofleffion  by  tak* 

ing  them  away.     But  if  a  man  be  difleifed,  and 

his  entry  be  taken  away,  he  can  never  recover 

the  mean  profits ;  for  then  the  right  of  poiTel^ 

fion  18  out  of  him«     The  heir  of  the  diffeifor  it 

feudary  to  the  lord,  and  has  a  lawful  pofleffion^ 

and  the  difleifee  can  never  re-enter  to  make  him 

a  diffeifor  (x)  j  and  if  the  diiTdfee  has  no  right 

to  enter  on  foc^  pofieflion,  he  can  have  no  right 

to  the  profits  of  fuch  pofleifion,  but  the  right  is 

in  the  heir  to  undergo  the  duties  of  the  feud« 

But  if  a  mzn  were  difieifed,  and  the  difieifor  fti^.Abr.5|tf 

made  a  feoffment  in  fee,  and  afterwards  the 

diiTeifee  had  entered,    he  might  have  .had  an 

»dioa  of  trefpafs  againft  the  feoffee,  becaufe 


(;r)  [Sec  aniiy  37.  N.  XXVU.) 

tbis 
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this  is  a  continuatioo  of  the  fame  violence  to 
the  ilfues  and  profits  that  belong  to  him,  that 
was  firft  begun  by  the  diffeifor*  Cro.  Eliz*  540. 
Mo.  461.  2  RoL  Ahr.  554.  Licet  10  Co*  51. 
I  And.  352.  Hob.  98.  i  RoL  Rep.  10 1.  Godb^ 
388.  are  to  the  contrary.  It  feems  not  doubted 
that  the  old  law  was  otherwife,  of  which  I  fhall 
deduce  a  brief  hiflory* 

In  [the]  Saxon  times  the  right  of  propriety 
feems  to  have  been  only  recoverable  by  a  writ 
of  right,  as  the  right  of  poflefEon  was  recovered 
by  a  writ  of  entry  ;  and  Sir  William  Herle  him- 
felf  tells  us,  that  the  particular  writ  of  entry  of 
cut  in  vita  was  not  anciently  known,  but  they 
recovered  in  that  cafe  in  a  right  of  right.  5  E(L 
3.  58.  2  Inji.  343,  The  procefs  in  both  thefe 
a£kions  were  alike,  viz.  by  {\xmmoxxs^  grand capt 
before  appearance,  and  hj  petit  cape  afterwards. 
But  the  battail  [y)  was  in  the  writ  of  right, 
where  the  property  was  doubtful ;  but  in  mat- 
ters of  plain  and  obvious  right,  as  were  thofe  of 
poiTellion,  they  did  not  appeal  to  providence. 
And  it  is  to  be  noted,  that  the  procefs  and  pro- 
ceedings in  thofe  actions  were  not  then  fo  tedi- 
ous, when  the  courts  were  held  from  three 
weeks  to  three  weeks,  and  the  procefs  iflued  at 
every  court  day.  But  after  the  conqueft,  all 
xaufcs  were  drawn  into  the  king's  courts  tQ 

(j)  i:SccN.XXX5.J 

create 
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create  the  greater  dependance  {z) ;  and  then  the 
procefs  iffuing  from  term  to  term  was  found 
very  dilatory.  Hence  the  aflife  wad  invented  {a) 
to  do  juilice  to  the  people  in  their  proper  coun- 
ties, by  the  king^s  judges,  and  to  determine  the  « w-Rajfm.^. 
matter  at  once«  From  thence  it  is  faid  by  Glan- 
vi/y  Braffon^  and  F/etay  to  be  a  new-invented 
remedy.  Glanv.  lib.  2.  c.  7.  Fleta^i/^^  2 1 5. 
And  that  it  was  of  Norman  original,  appears  by 
the  Cujiomier  16.  b.  But  the  writ  of  entry  re^ 
tMned  its  old  procefi,  and  therefore  fell  into 
difufe,  as  brought  againft  the  diifeifor  himfelf ; 
and  when  it  became  thus  obfolete,  the  writ  waa  , 

called  a  writ  of  entry,  in  the  nature  of  aa 
aflife,  as  though  that  had  been  the  elder  adion  ; 
or  rather  becaufe  both  being  of  the  fame  kind, 
the  aifife  was  a  bar  to  the  writ  of  entry,  i^  vice 
verfa ;  for  both,  as  brought  againft  the  difleiibr, 
foppofed  a  right  of  entry  in  the  difieifee^  and 
no  a&ion  could  be  brought  above  once  by  the 
law  for  the  fame  thing ;  wlierefore  one  a&ioii 
was  given  once  only  for  the  right  of  pofleffioo, 
and  once  for  the  right  of  propriety.  But  a  maa 
might  bring  one  a&ion  for  his  own  right,  arid  iLd.&9». 
an^er  for  hie  anceftor's  right;  for  fuch  rights  *^^ 

(k)  [See  the  Jutr^d.  p.  xii.  MiUar^s  Wiiw^  h.  2.  c.  3. 
p.  3S5;  DabjmpU^  F*  F  c.  7.  f.  i.  Kaims*s  IBfi.  LauH 
Tra&Sy  Tt.  vi,  vii.     i  lUh.  Cba.  V.  (.  i.  p.  71,  &€.] 

{a)  [See  3  Bl.  Cmm.  c.  lo.  p.  184.  c*  22.  p.  341. 
«•  23-  p.  351-  Stuart's  FieWi  b.  !•  C^  ?.  f.  4.  n»  5?  p.  J73f 
f  ^.Z.  Cr  !•  C  2*.p«  338.] 

r  of 
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of  pofleflion  were  di(Und  and  different  the  ane 
•  cp.  7.  b.  ffQQj  jijg  other.  When  the  feud  became  farther 
[  49  J  to  be  confidered  as  a  civil  rights  from  hence- 
forth it  was  not  thought  neceffary  that  the  feu** 
dary  Ihould  oafl  himfelf  on  providence^  and 
defend  his  military  pofleilion  by  battail.  Then 
it  was  thought  fit  to  make  a  change  in  the 
adion ;  and  for  three  defcents  and  three  aliena- 
tions  a  man  was  allowed  his  writ  of  entry  {b) ; 
becaufe  the  diffeifee,  being  the  rightful  pro* 
prietor^  fhould  not  be  forced  to  a  combate ;  but 
after  three  defcents  it  was  thought  that  more 
than  half  the  right  was  paid  for  by  fines  and 
reliefs  to  the  feudal  lord ;  and  therefore  the 
difleifee  was  put  to  his  writ  of  right,  to  ailert 
»2nft.x53-  his  right  of  propriety;  and  every  body  knows 
that  the  writ  of  entry  in  thtpq/i  came  in  by  the 
jbt.  Marlb.  c.  30. 
%\sA,7i^%.  Whether  the  other  emendations  in  thefe  ac- 
tions were  made  by  the  juftknar,  chancellor,  or 
parliament,  is  uncertain,  but  no  damages  were 
,recoverrd  but  againft  the  diiTeiibr  himfelf  (r), 
cither  by  affiie  at  writ,  of  entry,  till  the  flat. 
docefi.  c.  I*  becaufe  the  difieifor  received  the 
fHirchafe  money,  and  ought  to  aafwer  the  dar 


{i)  {;See  3  Bl.  X^emm.  c.  lo.  p.  \iu 

Poileffion  for  one  hundred  and  eighty  yeais,  a  term  nidelir 
fuppofed  cotnmenfuiate  wilh  three  generations,  .gave  a  jrigbt 
Moong  the  Brkons.  LL.  Ibil  ^da ;  and  fee  x  Wbit*  Mancb^ 

(0  [Sec  2  Injt.  286.3 

inages,^ 
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QUgeS)  and  becaufe  the  feoffee  came  in  aft  ati 
innocent  man,  and  paid  his  fine  to  the  lord,  and 
even  came  in  in  default  of  the  diffeifee  bimfelf^ 
he  not  preventing  it  but  by  his  entry;  therefore 
no  damages  were  allowed  till  the  faid  ftatute. 

When  the  fines  for  alienation  were  worn  out,    [  50  ] 
and  they  found  the  prejudices  of  fecret  feoff-* 
ments,  which  were  made  anciently,  as  is  faid,  to 
iqutre  a  right  of  poffeifion,  and  before  that  ftatute 
toexcufe  damages  (^/).     2  Injl.  284*     Hob.  48* 

And  here  it  is  to  be  known  that  the  diffeifor 
bath  the  naked  poffeflion  [e).  The  feofiee>has  a 
colourable  poffeffion  coming  by  title,  and  the 
heir  has  the  right  of  poffeifion.  The  reafon 
why  the  feoffee's  title  was  formerly  allowed, 
though  he  caVne  in  by  wrong,  is,  becaufe  he 
anciently  paid  a  fine  to  the  lord(y*);  and 
therefore  anciently,  if  he  continued  in  poffeffion 
a  year  after  fuch-  purchafe,  the  feoffee  of  the 
diffttfor  gained  the  right  of  poffeffion:  the 
hiftoiy  whereof  will  be  proper  here. 

(1?)  By  the  ancient  feudal  law,  no  man  could 


(4Q  [This  pafiage  is  not  clear ;  perhaps  the  word  "  and'* 
fiuwld  not  have  been  inferted  in  the  fecond  line.} 

{t)  [Sec  a  BL  Comm.  c.  13.  p.  195,  and  anUy  p.  21.] 

{/)  [Sec  N.  XXXIL] 

(^)  Ex  jure  fiudali  mn  mimts  domtnus  prMhUur  ab  aUi^ 
fnUow  Jut  dominii  diuHe  fine  confmfu  fiii  vaJfkUi^  quam 
^jfallus  ab  alienatiom  fiudi^  isf  utroque  cafu  pari  poena  &  hie 
^  iUe  punitur^  iHe  amtjjione  direSie  dominii.^  hicj  utilis%  Feud* 
lib'  I.  tit.  22.    [See  IFnihtU  Ten.  30.  n.  (0-3 

alien 
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alien  without  a  licence  from  the  lord  of  the  fee^ 
and  this  licence  was  pai;t  of  the  notoriety  on 
fuch  alienations.  And  if  they  alienated  with- 
out fuch  licence,  the  feud  was  forfeited.  Nor 
could  the  lords  part  with  their  manors  and  fer- 
[  51  1  ^*^^^^  without  the  attornment  of  their  tenants, 
left  they  fhould  fubjed  them  to  their  neighbour- 
ing lords,  between  whom  there  might  be  a 
deadly  enmity,  which  quarrel  might  be  made 
up  between  the  two  lords,  but  might  fubjed 
the  feudary  to  the  mercy  of  the  alienee.  That 
this  was  the  ancient  law  touching  the  feud,  is 
plain  from  all  the  ancient  accounts  of  this  mat-> 
ter.  Vide  Vigelius  at  large,  lib.  5.  cau^  34.  fo. 
2S8. 

But  in  England  [b)^  where  the  allodial  pro- 
perty had  very  much  prevailed  in  the  Saxon 
times,  they  foon  revived  the  free  liberty  of  the 
alienations  without  fine,  in  three  cafes.  Firft, 
in  remunerationemfervitii^  viz.  for  fervices  done 
to  the  feud,  as  for  ferving  in  the  wars  by  the 
feudal  tenant,  or  in  plowing  the  feud  at  home, 
both  thefe  being  either  for  the  honour  or  profit 
of  the  feudal  lord,  they  formerly  valuing  them- 
felves  upon  the  number  and  honour  of  their 
tenants.  Secondly,  in  free  marriage  with  the 
daughter  of  the  feudary,  or  fome  other  of  his 
blood ;  and  this  was  allowed  without  fine,  be- 
caufe  the  feud  was  given  in  fee  .to  provide  for 
II         III   ■  ■  I  ■       —  ■'■■'■■  »^    ■        * 

(*)  [Sec  N.  XXXIII.]     , 
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relations,  and  multiplied  tenants  to  the  lord* 
Thirdly,  in  free  alms,  the  fuperftition  of  the 
times  allowing  it  for  the  good  of  the  foul ;  of 
which  fee  Glanv.  lib.  7.  r.  i.  yi.  44.  Stamf. 
Trarog.  fo.  27,  28.  But  in  all  thefe  cafes  the  [  52  ] 
alienation  was  to  hold  of  the  feudary,  and  he  Jfj^^*^* 
was  to  leave  fuflBcient  to  anfwer  the  feudal  fer- 
vices ;  and  this  privilege  was  confirmed  hy  aft 
of  parliament,  and  madq  more  general ;  fo  that 
the  feudary  might  alien  to  whom  ever  he 
pleafed,  fo  that  fu£5cient  was  left  to  anfwer  the 
lord's  fervices  j  and  this  feems  to  be  a  privilege 
mightily  contended  for;  though  after  it  was 
found  inconvenient  that  the  tenure  fhould  be  of 
the  feudary ;  and  therefore  was  altered  by  the 
ftatute  of  Sluia  emptores;  but  the  king  not  being 
particularly  named,  the  tenants  in  capite  were 
held  to  be  out  of  the  ftatute  (/) ;,  and  therefore 
hy  the  ftatute  Prarog.  Regis ^  c.  12.  it  was  fet- 
tled that  fuch  tenants  ftiould  not  forfeit  their 
lands  for  fuch  alienations,  but  fliould  be  levied 
hy  procefs  out  of  chancery ;  fo  that  it  is  plain 
that  formerly  fuch  fines  were  paid  in  cafe  of 
every  private  lord;  but  the  attornment  conti- 


(!)  IfFrigbes  Ten.  162.  F.  N.  B.  211.  I.  23 j.  ^ 
Helrymfley  F*  P.  c.  2.  f.  2.  p.  57,  &c.  Sulliv.  Left.  xii. 
P^iiS.  XV,  p«  146.  150.  xliii.  p.  386.  2  BL  Comm. 
c»  19.  p.  289.     2  Inji.  501. 

.  But  it  was  faid,  that  as  the  ftatute  was  made  in  favour  of 
the  lord,  be  might  have  difpenfed  with  it,  if  he  pleafed. 
Sec  the  Stat,  and  Broeh  Ten.  2.    F.  N.  B.  2ii,  /.] 

nued, 


$2  OF   RELEASES. 

tmcd^  of  which  hereafter ;  and  vi<k  Stanf.  i'j^ 
aS^  29.  9  Eisf.  3.  tg. 
tdR^rm.862.  Where  the  nuxim  was  dellvereld  by  Wiliy$ 
that  the  fervice  of  one  man's  body  cannot  be 
changed  into  another  man's  body  without  the 
aflant  of  the  lord  of  the  fee. 


[  53 1 

LitC*feA..444f 
5- 


0/  RELEASES. 

¥T7.HBN  a  diffeifin  is  committed  the  poffeflion 
and  right  are  feparated ;  but  they  may  by  a 
lawful  conveyance  be  again  united.  Now  when 
a  man  has  the  right  and  pofleffion  In  him, 
he  muft  convey  by  feoffment,  which  made  a 
notoriety  among  the  tenants,  by  the  feoffment 
coram  paribus  [k).  When  a  man  was  out  of 
poffeflion,  he  might  convey  by  releafe  only; 
for  the  diffeifor  had  the  poffeflion,  which  of  it- 
felf  made  the  notoriety,  and  the  releafe  trans- 
ferred the  right  j  fo  that  a  releafe  is  a  convey- 
ance of  right  to  a  perfon  in  poffefliion ;  and 
this  comes  inftead  of  a  feoffment  j  for  a  man 
cannot  be  put  in  poffeflion,  which  is  the  opera- 
tion of  the  feoffment,  when  he  is  in  poffeffioQ 
before  (/). 

»  '    '    '  ■  '  '■        '   , —  *^ 

(i)  CSee  Mttt  39.  N.  XXIX.  aod  Poft,  69.  Si-] 
(/JCSecN.XXXIV.J 
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A  releafe  of  all  a  man  8  right  fuppofcth  that  ^'^^^^i 
he  has  right,  for  he  cannot  transfer  a  right  Ld.Ray1n.x306. 
which  he  has  not;  for  if  he  has  nothing,  no- 
thing can  pafs  by  the  conveyance;  and  they 
thought  It  countenanced  maintenance  to  transfer 
poflibilities.  But  if  the  heir  releafes  with  war- 
nnty,  it  bars  him  when  the  right  defcends ;  for 
the  warranty  is  a  covenant  for  the  defence  of 
lands  by  a  man's  own  a£k  made  equal  to  a  [  54  1 
feudal  contradl,  and  therefore  repelled  the  party 
himfelf  or  his  heirs  from  claiming  it,  fince  he 
was  bound  to  defend  it  to  another;  of  which 
fee  Hale's  Succef.  57.  and  tit.  Warranty.  But 
Cboogh  a  man  cannot  transfer  a  right  that  has 
no  being,  as  he  cannot  releafe  to  the  bail  before 
judgment,  or  to  the  conufor  of  a  flat,  all  h|a 
rig^t  in  the  land  before  execution;  yet  when 
that  which  was  efteemed  a  poflibility  takes  the 
bemg  of  a  right,  as  the  remainder  of  a  term  of 
five  hundred  years,  it  may  be  releafed,  becaufe 
the  notion  of  the  poffibility  has  vaniflied  by  the 
certain  efiablifhment  of  the  term.  10  Co.  Lam- 
ierftcsifc^  47,  48. 

A  man  cannot  releafe  but  to  the  tenant  of  i^tt.  fea.  447^ 

8 

the  freehold  [m) ;  for  the  prefumptive  right  h 
in  the  freeholder  (though  he  comes  in  by  dif- 
feifin)  during  his  pofleffion ;  and  the  leflee  fdr 
years  takes  and  retains  the  pofTeflion  but  as  h?s 
baiHiF;  and  fmce  the  adion  and  entry  are  only 

{m)  [Sec  N.  XXXy.J 

Q  on 
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on  the  freeholder,  he  only  is  capable  of  a  rc- 
leafe,  and  the  lefTee  for  years  is  a  ftranger«  Bat 
if  a  man  has  a  freehold  in  law  I  may  releafe ; 
for  then  the  law  cafts  the  pofTeflion  upon  hioif 
and  he  has  the  prefumptive  right.  Vide  p^ 
fea.  5IO. 
[  55  ]  Releafes  are  fourfold,  either  enuring  by  way 
Aco  I'^l'T'*  of  mittre  le  droits  extinguifhment,  enlargement 
of  eftate,  and  mittre  le  eflate.  Firft,  by  way  of 
mittre  le  droits  and  this  either  to  the  diflHfor 
himfelf,  or  to  the  feoffee  coming  in  by  title,  or 
to  the  heir  of  the  difleifor.  Where  a  man  re- 
leafes to  the  diffeifor  himfelf,  it  alters  the  right; 
*  but  where  to  the  feofiee,  it  does  not  alter  his 
title ;  for  the  diffeifor  coming  in  by  wrong,  the 
pofTefEon  is  only  in  him,  and  theri^  is  no  noto- 
rious title,  but  only  the  bare  poffefnon ;  and 
therefore  a  releafe  makes  good  that  pofTeflion, 
by  making  of  it  rightful.  But  the  feoffee 
comes  in  by  title,  and  therefore  the  releafe  can- 
not alter  the  title ;  for  the  feofiment  being  a 
notorious  a£fc,  mud  be  defeated  by  an  ad  of 
equal  notoriety,  before  any .  alteration  can  be 
made  in  fuch  title.  Therefore  if  there  be  two 
diffeifors,  and  th^  diffeifee  releafe  to  one  pf 
them  (/;),  he  fhall  hold  oui  his  companion^  ber 
caufe  the  diffeifor  comes  in  by  ao  lawful  pr 
ellablifhed  adl  of  notoriety,  which  ought  to  be 
defeated  before  the  manner  Of  pof&ffing  can  be 

—  -  ...      —  J    -      .    -— ,  -  -  I   r     1   ■   ■         -  ____i .  1    ,11     II    **'  "" 

(»)  [Sec  N.  XXXVI.]  -^ 
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ytered ;  and  therefore  though  he  poflefled  as  a 
jomt-tenant  before  the  releafe,  yet  after  the  re- 
leafe  he  fliall  ouft  his  companion,  becaufe  he 
was  poiTefled  of  the  whole  before  by  wrong 
and  now  being  poiTefled  by  right,  it  follows  [  5^  ] 
that  the  poiTeflion  of  the  other  wrong  doer  is 
no  poffeffion  at  all.  But  if  a  difleifor  had  in-  iittfea.47^ 
feoffed  two,  the  releafe  of  the  diiTeifee  to  one 
ihould  enure  to  both,  becaufe  coming  in  by  the 
legal  notoriety  of  a  feoffment,  that  muft  be  de- 
feated by  an  a^  of  equal  notoriety,  before  the 
tide  can  be  altered,  becaufe  the  feoffment  muft 
ftand  good,  as  an  a&  that  gives  warning  to  all 
perfoQS  in  whom  the  freehold  fubfifts,  till  by 
feme  aGt  of  equal  folemnity  it  appears  that  the 
freehold  is  in  another. 

Now  fince  the  freehold  is  not  defeated  in  this 
cafe,  the  feoffment  continues,  and  the  releafe 
enures  to  them  both.  Another  reafon  given  by 
the  Lord  Coie  is,  that  they  may  have  opportu- 
mty  to  take  advantage  of  their  warranty,  which 
wiU  happen  if  they  be  defeated  by  adion  or 
entry ;  for  then  if  the  difleifor  refufes  to  give  a 
plea  in  warrantia  cbart^^  they  fhall  recover  in 
iccompence,  which  could  not  be  pradifed,  if 
the  feoffment  were  defeated  by  the  fecret 
operation  cH  the*  rele^.  By  the  fame  rule 
cf  reafon,  where  a  difleifor  makes  a  leaf<^  for 
fife,  the  remainder  in  fee,  and  the  difleifee 
rdeafes  to  the  tenant  for  life,  or  to  the  re-> 
mainder^maui  this  enures  to  them  both,  be- 

G  2  caufe 
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caufe  coming  in  by  feudal  conveyance,  it  i»an- 
r  ^;y  1    not  be  altered,  unlefs  it  were  defeated  by  An  aft 
of  equal  notoriety. 

If  a  diffeifbr  makes  a  leafe  for  life,  and  the 
diffeifee  releafes  to  tenant  for  life,  this  fliall 
enure  to  him  in  reverfion,  becaufe  the  releafe 
cannot  alter  the  eftate  that  paiTed  by  the  feudal 
feoffment,  without  fome  a<ft  of  notoriety  by 
which  that  feoffment  is  deftroyed ;  fo  if  there 
be  two  diffeifors,  and  they  make  a  leafe  for  life, 
and  the  diffeifee  releafea  to  tenant  for  life,  this 
fhall  enure  to  them  all,  Vecaufe  the  releafe  can* 
not  alter  the  feudal  feoffment. 
Co.  Lilt.  276.  If  there  be  tenant  for  life,  the  remainder  in 
fee,  and  tenant  for  life  is  difleifed  by  two,  and 
he  releafes  to  one  of  them,  he  (hall  not  hold 
oiit  his  companion;  for  if  he  had  a  rightful 
eftate  for  life  by  the  releafe,  then  the  remainder 
would  be  fevefted:  but  the  remainder  cannot 
reveft  without  fome  afit  of  notoriety ;  for  where 
there  is  a  notorious  pofleffion  by  wrong,  that 
may  receive  a  releafe  of  the  right,  without  any 
aft  of  notoriety,  becaufe  the  pofleffion  is  in  it- 
felf  a  notoriety,  but  the  eftatc  cannot  alter 
without  fome  aft  of  notoriety,  fo  that  men  may 
know  in  whom  the  fee  is  lodged ;  and  therdfore 
one  of  the  diffeifors  doth  not  take  an  eftate  for 
r  .g  1  life,  and  reveft  the  rechainder ;  for  he  to  whom 
the  releafe  is  made  hath  a  longer  eftate  l9ian  the 
releafor ;  and  fo,  fhould  he  be  tenant  for  tifei 
the  releafe  would  enure  by  way  of  grant  of  hi* 

eftate. 
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eftate*  So  if  the  remainder- man  had  releafed 
to  oae  of  the  diOTeifors,  he  fhould  not  hold  out 
his  companion ;  for  if  the  releafee  might  hold 
out  b)»  companion,  the  eilate  for  life  gained  by 
wrong  would  be  left  in  both,  during  the  life  of 
tenant  for  life,  (ince  the  remainder^man  could 
not  by  his  entry  overthrow  it  during  the  conti- 
nuance of  the  eftate  for  life ;  and  whatever 
right  is  acquired  during  the  continuance  of  the 
unlawful  pofieiTion,  is  acquired  to  them  both: 
for  if  one  were  to  acquire  the  whole  right  in 
remainder,  there  would  be  no  notoriety  of  the 
beginning  or  determination  of  the  eftate  for  life 
in  the  othejr  dilTeifon  But  if  tenant  for  life, 
and  he  in  remainder,  join  in  a  releafe  to  one 
difieifor,  he  fhall  hold  out  his  companion,  be- 
caufe  when  the  pofTeflion  is  notorioufly  in  them 
both,  each  of  them  is  capable  of  a  releafe ; 
and  when  one  has  obtained  a  releafe,  it  makes 
bis  poiTeffion  rightful ;  and  his  holding  out  his 
companion  makes  it  immediately  notorious,  that 
the  eftate  is  in  him  alone.  Nay,  if  the  diiTeifors 
make  a  leafe  for  years,  and  the  difTeifee  releafes 
to  one  of  them,  this  (hall  enure  to  them  both,  [  59  ] 
becaufe  he  cannot  make  it  notorious  that  the 
eftate  is  in  him  alone,  becaufe  he  cannot  hold 
out  bis  companion  during  the  continuance  of 
the  l^ie  fdr  years.  So  if  two  joint-tenants  are 
^flfeifed  by  twQ, -and  one  releafes  to  one  of 
i^iem,  he^fliallnot  hold  out  his  companion,  be- 
«aufe  he  eaAnot  bold  him  but  of  the  whote^ 
>  03  becaufe 
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becaufe  he  has  not  the  vrhole  right;  and  fo 
there  can  be  no  afl:  of  notoriety,  whereby  the 
eftate  may  appear  to  be  in  one  diifeilbn 

co^Litt.  275,  If  the  king's  teilant  for  life  be  difleifed  by 
two,  and  releafes  to  one  of  them,  tins  enures 
to  both,  becaufe  he  can  only  be  deiteifed  of  an 
eftate  for  Hfe>  fince  the  reverfion  in  the  king 
cannot  be  devefted.  If  there  be  tenant  for  life, 
remainder  for  life,  remainder  in  fecy  and  he  in 
remainder  for  life  difleifes  the  firft  tenant  for 
life,  and  the  firft  tenant  for  life  dies,  the  di^ 
feifin  is  merged;  for  fince  it  appears  by  the 
notoriety  of  the  feudal  contrad,  diat  he  is  in 
his  remainder  for  life,  it  muft  follow  that  he 
cannot  be  to  himfelf  a  difteifor  of  fuch  re- 
mainder ;  and  if  he  cannot  deveft  the  remainder, 
the  difTeifin  muft  ceafe  with  the  pofTeilion  of  the 
firft  tenant  for  life. 
[  60  ]        Littleton  alfo  fays  in  thefe  fedions,  that  if 

Co.  Litt.  »76.  there  be  tenant  for  life,  the  remainder  in  fee, 
and  they  are  difTeifed,  the  tenant  for  life  cannot 
releafe  to  him  in  remainder^  becaufe  the  naked 
right  cannot  be  transferred.  Having  confidered 
how  this  releafe  (hall  operate,  as  to  the  difleifor 
himfelf  and  his  feoffee,  the  third  thing  to  be 
confidered  is,  how  it  fhall  operate  as  to  the  heir 
of  the  diffeifor. 

The  diffeifor  has  the  bare  poffeffion,  and  the 
feoffee  has  the  bare  poffeffion,  but  he  hath  it  by 
title,  and  therefore  the  releafe  to  them  ferves  in- 
ftead  of  the  delivery  of  the  poffeffion  by  feofil 

ment  j 


OF   RELEASES.  Co 

mcnt  J  but  fuch  releafe  paffes  the  right  of  pof- 
fcffioa  as  well  as  the  right  of  propriety;  but 
the  heir  of  the  diffeifor  has  the  right  of  poffef-* 
fion.  in  him ;  therefore  the  rcleafe  of  the  dif.^ 
feifee  oaly  paflfes  the  right  of  propriety.  If 
therefore  the  heir  of  the  diffeifor  be  diffeifed, 
and  the  diffeifee  releafes  to  fuch  diffeifor,  and 
after  the  heir  recovers  againft  fuch  diffeifor,  the 
right  of  propriety  goes  along  with  it,  becaufe  - 
when  the  heir  recovers,  he  defeats  the  poffeffion 
of  the  difleifor,  as  if  it  had  never  been,  and 
then  can  he  never  recover  in  any  adion  j  for  in 
the  writ  of  right  he  muft  lay  the  poffeffion  in 
himie]f,  or  fome  of  his  anceflors,  and  this  he 
cannot  do  in  this  cafe;  for  here  never  was  any  [  6i  ] 
poffeffion  in  hiro,  but  what  was  totally  defeated 
and  defbroyed;  and  he  cannot  recover  by  the 
old  poffeffion  of  the  diffeifee;  for  that  was 
turned  into  a  naked  right,  which  could  not  be 
transferred  but  to  a  real  and  true  poffeffion ;  and 
here  being  no  poffeffion  but  fuch  as  ftands 
d^eated,  it  is  the  conveyance  of  a  naked  right, 
whkh  cannot  be;  and  were  it  allowed,  would 
be  a  particular  caufe  of  maintenance  in  thefc 
cafes. 

But  if  donee  in  tail  'diicontinue  in  fee,  the 
reverfion  in  the  donor  is  turned  into  a  right  i 
now,  if  the  donor  releafes  to  the  difcontinuee, 
^nd  the  tenant  io  tail  dies,  and  the  iffue  in  tail 
recover  againft  the  difcontinuee,  yet  he  leave? 
the  reverfion  in  the  difcontinuee  of  neceffity  • 
04  for 
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for  the  itfue  in  tail  can  recover  but  an  eftate- 
tail;  and  as  the  donor  might  have  granted  the 
reverfion  while  the  tenant  in  tail  was  in  po&f- 
iioa,  fo  he  may  releafe  it  to  the  difcontinnee, 
who  has  the  right  of  pofleffion.  Bnt  [if  .the] 
difieiiee  enters  upon  the  hdr  of  [the]  diBisifor^zsid  * 
infeoffs  ji.  and  the  heir  recovers  againft  ^.  he 
hath  gained  the  right  of  propriety ;  for  j1.  can- 
not recover  back  againft  him,  catt^  quafapra. 
But  if  the  diiTeifee  difleife  the  heir  of  the  dif^ 
feifer,  this  doth  not  get  the  right  of  pofiei&cm  ; 
[  62  ]  but  if  the  heir  recovers*  the  right  of  pofieffion, 
it  leavm  the  right  of  propriety  in  him  as  be* 
fore;  for  there  is  no  r^on,  in  this  cafe,  {that] 
the  right  of  propriety  ihould  be  carried  along 
with  it :  for  iince  the  right  remains  in  him  un*- 
moved,  imd  not  transferred  over  to  any  peribn, 
he  can  recover  by  virtue  of  the  dd  feifm,.  that 
was  lawfully  in  him,  though  this  new  wrongful 
poiieifion  be  defeated  and  deftroyed.  There* 
fore  alfo  if  the  heir  of  a  difleifor  be*  (KfTeifed^ 
and  the  fccond  difleifor  infeofi&  ^thei'beic  ap- 
parent of  the  diffcifee  at  full  age,  ahd.lbbe  dif^ 
feifee  dies,  and  then  the  heir  of /.the  difl^for  re- 
covers againft  the  heir  of  the  diffeifce^.  yetithe. 
right  of  propriety  continues,  becaufe  though 
the  new  and  wrongful  .poiTeffion.  be  de^t^d, 
yet  he  may  recover' the  right  of  propriety  by 
force  of  the  ancient  rightful  feifm  that  was  in 

his  ancefton 

•  .  • 

If 
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If  tbe  beir  of  the  difleifor  be  difieiied^  and 
the  diSdSee  reletfes  to  the  difieifor,  upon  con«» 
^don,  and  tbe  condition  be  broken,  this  rerefts 
die  naked  i%Ut  in  the  difleifee,  becaufe  when 
die  ooQcfiticxi  is  broken,  tbe  rdeafe  is  as  if  it 
had  nev^r  been,  and  tberefi)re  the  difieiiee  may 
recover  by  virtue  of  bis  ancient  feifin. 

If  diffeifee  dtffeire  the  heir  of  the  difleifor,  [  6^  ] 
and  make  a  feoffment  in  fee,  on  condition,  if 
the  heir  enter  brfore  the  condition  broken,  tbe 
right  of  the  dbl^ifee  is  gone  for  ever ;  for  when 
the  feudal  eftate  that  palled  by  the  feoffment  is 
defeated,  tbe  condition  thereunto  annoted  is 
deRrdyed,  and  is  incapable  of  being  performed 
or  broken,  and  the  right  can  never  reveft  in  the 
diffeifee,  but  upon  tnreach  of  the  condition^ 
which  is  now  become  impoffible ;  therefore  tbe 
right  can  never  reveft  in  him  at  all,  and  there** 
foie  iie  can  jiever  recover  by  virtue  of  bis  old 
feifin,'  and  the  feoffee  cannot  recover,  cai^  qua 
fapra.  But  if  the  condition  had  been  broken, 
and  the  d^eifee  bad  entered,  tbe  old  right  had 
beehrewfted }  and  if  the  heir  bad  entered  upon 
him,  he  imight  have  recovered  by  virtue  of  bis  co.  Lite.  %t^ 
aIlcien^iieifin« 

Secondly,  Q/*  Releases  that  enure  by  way  of 
Extinguishment. 

If  a  man  be  diffeifed,  yet  be  remains  tenant  uttfea.454, 
in  jight  to  the  lord ;  but  tbe  diffeifor  is  the  ap«  460/ J i>  \?l. 

*       M.IUyin.  515. 

y  parent  51s.  521. 786* 
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parent  tenant  in  poflefllon;  and  the  lovd  may, 
if  he  pieafes,  ftiU  avow  upon  his  lightfUl 
tenant ;  for  before  the  ftatute  of  ^a  sn^res^ 

[  64  ]  the  lord  was  not  obliged  to  change  the  body  of 
his  tenant.  Stamf.  Prarog.  2^.  and  now  he  is 
not  obliged  to  change  his  tenant,  but  in  cafe  oi 
lawful  feofibients  {0)^  and  tender  of  arrears,'  and 
not  in  the  cafe  of  difTeifin.  Therefore  if  a  man 
be  diiTeii^  and  the  diiTeifee  puts  in  his  beafts 
upon  the  land,  and  the  lord  takes  them  for  rent 
arrear,  the  difl^fee  ihall  compel  him  to  avow 

9  ^^  21*  upon  him ;  and  if  the  lord  avows  upon  the 
difleiforas  his  tenant,  the  diiTeifee  ihall  reply, 
and  ihew  the  efpecial  matter,  how  he  was 
tenant  and  was  diifeifed,  and  ihall  abate  the 
lord's  avowry,  becaufe  the  feudal  contra6:  has 
itill  a  continuance  between  the  lord  and  tenant, 
and  the  wrongful  a£t  of  the  diifeifor  ih^U  not 
deifaroy  it;  but  if  the  tenant  be  diifeifed,  and 
the  lord  accept  rent  from  the  dilTeifor,  and  then 
the  lord  diftrains  his  beads  for  rent  in  arrear,  he 
may  compel  the  lord  to  avow  upon  hlm^  be- 
caufe he  may  plead  that  any  ilranger  infeoffed 
him,  and  that  tlie  lord  accepted  rent;  and  the 
lord  cannot,  contrary  to  his  own  acceptance, 
.  traverfe  the  title  that  he  has  admitted  by  fuch 
acceptance.  But  what  if  after  fuch  acceptance 
the  diflfeifee  ibould  put  in  his  beails,  and  the 
lord  ihould  diilrain  them,  can  the  diifeifee  com- 


{0)  [See  ante^  p.  52.3 

pel 
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pel  him  to  avow  upon  him  ?  Coke  is  of  opinion 
that  he  cannot,  becaufe  it  is  the  tenant^s  own  [  65  ] 
laches  he  let  the  difieifor  continue  till  rent  was 
thus  due  and  accepted ;  but  the  opinion  of  the 
48  Ed.  3.  9.  feems  to  be  contrary,  and  that  be 
muft  avow  upon  the  difleifee,  becaufe  when  the 
tenant  pleads  the  deifeifin,  to  compel  the  lord 
to  avow  upon  him,  it  is  ftrange  that  the  lord,  by 
his  own  a&  of  acceptance,  fhould  maintain  his 
avowry,  and  deftroy  the  feudal  contra^  S^uan^ 
and  fee  the  book  of  Ed.  3.  For  after  accept- 
ance, whofefoever  beafts  he  take,  by  the  book 
he  feems  to  be  obliged  to  avow  upon  them  to 
maimain  his  diflrefs*  Co.  Litt.  268.  20  H.  6« 
41  Ed.  ^.  2  a.  2  Ed.  4.  6.  but  very  plain  it 
is,  that  before  acceptance  he  ihall  be  compelled 
to  avow  upon  the  difleiiee,  if  he  puts  in  his 
beads,  and  the  difleifor  cannot  compel  him  to 
avow  upon  him,  though  he  takes  his  beafts  on 
the  premifes«  So  in  the  cafe  of  wardihip  or 
efcbeat.  He  may  take  either  heir  or  either  title 
before  acceptance,  but  after  acceptance  he  can- 
not enter  for  the  elcheat  of  the  difleifee^s  right, 
becaufe  he  has  taken  another  t&nant.  It  is,  aMb 
plain,  that  if  the  difleifor  dies  feifed,  the  heir 
of  the  difleifor  comes  in  by  title,  and  then 
the  difl^eifee  cannot  compel  him  to  avow  upon 
him;  for  he  has  loft  the  right  of  poflTeflion;  [66] 
and  the  difleifee  cannot  put  his  beafts  upon  the 
ground,  and  therefore  cannot  compel  the  lord 
to  avow  upon  ^m  i  and  therefore  the  lord  muflr 

take 
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take  the  heir  who  has  fuch  right  of  poffcffiott, 
to  be  his  rightful  tenaot ;  but  becaufe  the  dif* 
ieifee  may  enter  and  occupy  the  land  before  the 
defcent  caft,  therefore  the  lord  may  rdeafe  to 
him,  and  difcharge  the  contrad,  which  is  to  his 
benefit,  and  is  ftill  fo  far  fubfifting,  that  he  may 
take  advantage  of  it.  So  where  donee  in  tsixl 
releafes  to  the  difleifor  all  his  right,  yet  if  he  in 
the  reverfioii  releafes  to  him  afterwards,  it  (hall 
extinguiih  the  rent.  So  where  tenant  in  tail 
makes  a  feoffment  in  fee,  though  the  tail  be 
difcontinued,  becaufe  the  fiatute  that  forbids 
'  alienation  continues  the  relation  of  loitl  and 
Xi9.  Litt.  %6s.  tenant,  notwithftjinding  the  alienation.  But  if 
there  be  lord  and  very  tenant,  and  the  tenant 
makes  a  feoffment  in  fee,  and  afterwards  the 
lord  releafes,  this  releafe  extinguifhes  nothing; 
for  the  feudal  relation  is  not  fubfifling  after 
alienation  (^),  and  the  feoffor  only  of  neceifity 
becomes  tenant  in  the  avowry  till  the  lord  pro- 
cures his  arrears.  If  there  be  tenant  for  life, 
remainder  in  fee,  and  they  are  diifeifed,  and  the 
[  67  ]  remainder-man  releafes  to  tenant  for  life,  thia 
releafe  pailes  no  right,  as  is  faid,  becaufe  the 
remainder^man  is  out  of  pofleffion,  and  fuch  a 
right  cannot  be  transferred,  but  it  ferves  to  ex- 
tinguifh  the  right;  for  he  may  extinguiih  thp 
benefit  that  accrues  to  him  by  the  feudal  con- 
tract.    Co.  I  Rep.     It  is  here  to  be  noted,  that 

(p)  [See  N.  XXXVILJ 

before 
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brfore'^e  ftatute  of  %//7  emptores^  if  a  man 

bad  allilned,  the  feud  was  forfeited,  but  after«^ 

wdrds  that  was  compounded  for  fines ;  but  the 

lord  could  then  only  demand  a  certain  compo- 

fidon  ;  and  becaufe  the  tenant  had  fworn  fealty, 

he  ccmld  not  withdraw  himfelf  out  of  the  feudal 

fervicc  during  life,  hut  after  the  death  of  the 

feofibr,  the  lord  was  enforced  to  take  the  feoffee 

fcnr  his  tenant ;  for  the  lord  could  not  introduce 

the  heir  into  the  feud,  contrary  to  the  alienation 

of  the  anceftor.     And  after  the  (latute  of  ^ia 

tmptores^  the  lord  could  avow  upon  the  feoffor 

till  the  arrears  were  tendered  ;   but  both  before 

and  after  the  ftatute,  by  acceptance  of  the  feof'* 

fee,  he  became  his  tenant ;  for  it  is  a  plain  con* 

ient  to  the  alienation.      So  in  Terms ;   if  a 

termor  afligns,  and  the  landlord  accepts  rent 

from  the  aliignee,  he  can  have  no  adtion  from 

the  termor,  becaufe  the  rent  is  a  fervice,  which 

bemg  taken  from  the  afiignee,  eftablifhes  him    [  68  ] 

lA  the  term,  and  he  cannot  demand  the  fervice 

but  from  the  tenant  of  the  land ;   but  where 

there  is  no  fuch  acceptance,  if  the  termor  ailigns 

in  his  life-time,  or  the  executor  after  his  de« 

ceafie,  yet  an  adion  of  debt  lies  for  the  rent 

againft  the  executor ;   for  a  term  for  years  be«* 

Vig  the  finalleft  eftate,  is  prefumed  to  continue 

ia  perfoQ,  and  the  contrad  is  fuppofed  to  be 

performed  by  that  perfon,  unlefs  he  accept  aao^ 

ther  tenant ;  and  that  perfon  has. a  continuance 

to  perform  all  contracts  as  long  as  there  is  an 

executor 
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exedutor  that  reprefentc  him,  and  has  dflets  to 
perforin  his  contrads.  5  Co.  24.  i  Sid.  266. 
But  a  man  may  have  an  adion  of  covenant  on 
the  covenants  in  the  leafe,  after  the  acceptance 
of  the  affignee  for  his  tenant ;  becaufe  though 
the  acceptance  difcharges  the  tenant  from  the 
zQlon  of  debt,  becaufe  it  difcharges  the  fervice 
by  accepting  another,  yet  without  legal  words 
and  a  folemn  contrad  in  writing,  the  covenant 
cannot  be  difcharged ;  for  Solvetur  eo  ligamint 
quo  ligatum  eft.  Cro.  Jac.  309.  522.  Cro.  Can 
188.  465,  6,  7,  8,  9,  470. 


[  69  ]    Tlurdly,  Of  Releases  that  enure  by  way  of 
Enlargement  of  the  Estate^ 

And  here  it  is  to  be  known  that  all  feudal 
eftates  paffed,  as  is  faid,  by  feoffment,  where 
the  contrad;  was  folemnly  made  coram  pa-^ 
fibui  {q)  with  the  utmoft  notoriety,  that  all  per-^ 
fons  diat  had  right  might  have  the  ^utmoft 
notice  agaioil  whom  to  bring  their  adioas :  but 
when  the  feud  came  to  be  inheritable,  then  it 
was  neceflary  that  there  fhould  be  conveyances 
to  paft  the  eflate,  where  the  feudary  had  parted 
with  the  poiTeflion  for  a  limited  time ;  as  alfo 
for  the. lord  to  pafs  the  fervices  of  his  feudal 
tenants.   Now  this  could  not  be  by  feoffment, 

(f )  [Sec  ante,  39,  N.  XXIX.] 

becaufe 
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becauie  fuch  perfona  had  not  the  poflfeflion  to 
traoefer  (r).  Confequently  it  was  neceflary  that 
they  ihould  pafe  by  grants  where  the  parties 
bad  the  utraoft  notoriety  that  the  matter  was 
capable  of,  which  anciently  made  a  notoriety 
three  ways.  Firft,  by  attornment  or  confent  of 
the  tenant  (i)» -which  was  required,  left  the  lord 
that  had  often. deadly  feuds  with  his  neighbour* 
ing  clans,  ihould  compound  the  matter  by  the 
alienations  of  fome  of  the  feudaries,  who  might 
be  forced  into  the  fealty  of  another  lord,  with 
whom  they  had  anciently  contended.  Secondly,  [  70  ] 
the  notoriety  was  made  by  the  payment  of  fer- 
vices,  which  being  anciently  corporeal,  it  was 
eafdy  (een  who  was  the  feudal  lord,  becaufe  the 
military  tenants  attended  the  lord  in  perfon  in 
the  wars,  and  the  focage  tenants  ploughed  and 
manured  the  lord's  grounds,  fo  that  when 
granted  it  was  eafily  feen  where  the  fervice  was 
paid.  Thirdly,  a  notorious  pofteflion;  the 
eftate  of  which  may  be  enlarged.  Fourthly, 
by  fines  for  alienation,  which  gave  notoriety  to 
fuch  contracts  (/),  which  grew  obfolete  by  alie- 
nations to  hold  part  of  the  feud;  and  after* 
wards  by  the  ftatute  of  quia  emptoresy  that  gave 
power  at  all  times  to  alien,  holding  of  the  fupe- 
lior  lord ;   but  the  former  caufes  of  notoriety 


(r)  [Sec  anu^  53.  N.  XXXIV.] 
\%)  [See  anu^  50.  and^g/?.  8r.] 
(0  [Sec  «n/f,  50*  N.  XXXIL] 

8  ftni 
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ftiU  tottdnoe.  Now  a  rek^e  to  th«  paitUukr 
tenant  from  die  lord  from  whom  he  hoMB^  is 
equal  to  a  grant  and  attornment,  for  the  fervkes 
go  over  to  the  fuperior  lord,  and  there  needs  no 
attornment ;  for  the  tenant's  accepting  the  grant 
is  an  attornmem,  and  acceptance  and  confent  is 
prefumed  to  a  grant  made  to  himfeif,  unhfs  the 
contrary  appears. 

If  ^.  makes  a  leafe  for  life,  and  leflee  for* 
life  makes  a  leafe  for  years,  ji.  releases  to  the 
leflfee  for  years,  and  his  heirs,  this  is  void)  be- 
caufe  here  is  not  the  confent  of  the  tenant  for 
[  71  ]  life,  who  is  immediate  tenant  to  the  reverfionar^ 
and  ought  to  attorn,  and  therefore  this  eftalfe 
ought  to  pafs  by  grant  and  attommctnt :  ib  it  is 
if  a  man  leafes  £>r  tWedty  years,  and  the  Isflee 
affigns  for  ten  years ;  but  if  a  man  makes  a 
leafe  for  years,  the  remiunder  for  life,  and  after* 
wards  releafes  to  the  tenant  for  years,  this  is 
good,  becauie  the  tenant  for  years  holds  of  the 
reverfioner,  and  pays  him  the  iervices,  aad 
ought  to  attorn  to  his  grants,  and  not  he  in  the 
semainder  for  life ;  and  therefore  where  tenant 
for  years  accepts  a  releafe  of  the  reveriion,  it 
Bwft  in  confequence  be  good;  but  in  that  caie 
a  releafe  to  him  in  the  remainder  £:»:  life  is 
gpod)  becaufe  the  leilee,  in  the  original  in<- 
feudation,  took  the  efbte  for  years,  fubjed  to 
fuch  remainder  for  life,  and  therefose  there 
needs  no  confent  from  the  leflee  for  years,  to 
enlarge  the  eftate  into  a  ko.    But  a  man  muft 

not 
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4U>t  btAf-hhre  an  iminediate  relation,  but  Be 

muft  have  the  notorious  pofleffion  of  the  eftate, 

as  tenant  for  life  has  by  the  feudal  contrad;  for 

if  he  hath  not  the  pofleffion,  but  has  alfigded  it 

oter  to  another,  there  can  be  no  fuch  notorious 

polSeffion  upon  which  a  releafe  fliould  enure  ; 

for  it  would  deftroy  the  folemtiity  of  contra£t- 

ing,  if  the  releafe  (hould  pafs  the  ellate,  and 

-  charge  the  tenant,    when  the  party  was   not    [  7a  J 

really  in  poiTeilion.    Thus  tenant  by  the  cuftefy 

is  tenant  to  the  heir^  by  the  law,  which  he  cail*- 

not  alter  by  his  own  ad ;  fo  he  remains  tenant 

to  the  adion  of  wafte,  and  to  attorn  to  the 

'  grants  of  the  reverfioner^  notwithftandin^  aflign- 

nents ;  becaufe  the  eftate  is  merely  created  by 

the  law ;  yet  he  is  not  capable  of  a  releafe  {u)^ 

.  becaufe  be  has  no  notorious  pofleffion  in  pais^ 

irfttdi  may  be  enlarged  into  a  fee.    So  if  an  in- 

£uit  nukes  a  leafe  for  life,  and  the  leflee  affigni 

it  over  to  another,  with  warranty,  the  in&nt 

at  full  age  brings  a  dumfutt  infra  ^ttatem  againft 

'the  affignee,  and  he  vouches  the  affignor,  who 

enters  into  the  warranty}  the  demandant  can- 

not  releafit  in  fee  fo  as  to  enlarge  the  eftate^    * 

becaufe  the  vouchee  has  no  pofleffion. 

N.  B.  As  in  feoffments  there  was  required 
the  word  btirs  ( w),  to  diftinguilh  the  feud  from 
^  '-■         - ■  .  .  ^ .  -  -  --  ^  _  _ 

♦  [«  To  the  AwV."-^It  ought  to  have  been— «  To  tht 
hri:^    See  WM,  $m  Difc.  ch,  i .  f.  3.  p.  83.] 

(fr)  £Sec  N.  XXX VUK]     {w)  [Sec  mu  J.  K.  VIIL] 
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(ucfa  18  were  not  hereditary ;  fo  it  inuft  be  iil- 
ferted  in  rekafes  that  only  come  in  piace  of  the 
feoffment,  in  cafes  where  the  poff^on  wag 
transferred  before. 


Fourthly,  Of  Keleasss  that  enure  by  way  of 
MiTTfcE  LE  Estate, 

When  two  fcvcral  perfons  come  in  by  the 
[  7j  J  fame  feudal  contrad,  one  of  them  may  dif- 
charge  to  the  other  the  benefit  of  fuch  feudal 
contrad  by  a  relcafe,  becaufc  no  notoriety  is 
needful,  fmce  there  was  a  fufficient  notoriety  in 
the  prior  feudal  contrad ;  and  fuch  a  releafe  is 
called  a  releafe  by  way  of  mtttre  le  efiate.  Thus 
two  coparceners  come  in,  a;  it  is  faid,  to  one 
entire  feud,  and  Jefcending  from  their  father; 
and  therefore  they  may  releafe  privately  to  each 
other,  without  any  notoriety  by  feoffment ;  be- 
caufe  they  take  by  reafon  of  the  former  cod« 
trady  and  defcent.  to  them,  which  eftablifhes 
them  in  the  poileilion,  without  a  notoriety. 
But  fmce  the  coparceners  do  alfo  tranfmit  dif^ 
tin£t  eftates  to  their  children,  they  may  paid 
fuch  eilate^  by  feoffment;  for  they  have,  in 
Tcfpedl  of  the  defcending  line,  diftxnd  eftates, 
which  they  may  pafs  by  a  diftind  feoffment  9 
but  joint-tenants  can  only  pafs  the  eftate  byjc* 
leafe,  and  not  by  feoffment,  properly  fpeaking  5 
for  they  are  in  by  the  firft  feudal  contrad ;  and 
4  therefore 
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therefore  a  fecond  fcofFment  cannot  give  any 
other  farther  title  or  notoriety,  becaufe  every 
perfon  Ihall  bfe  fuppofed  to  be  in  by  the  elder 
and  moft  worthy  t;tle,  which  is  the  prior  feoff- 
ment ;  therefore  the  fecond  feoffment  is  imper. 
tinent  {x).  Nor  ii  this  any  injury  to  a  ftranger's 
pradpe^  for  he  may  bring  it  againft  them  all, 
according  to  the  prior  feudal  contraft ;  and  if  any  [  74  1 
of  them  difclaim,  the  reft  muft  defend  for  the 
wholC)  or  lofe  their  intereft.  But  if  there  be 
two  tenants  in  common,  they  cannot  releafe  to  Booth.  334 
each  other,  but  they  muft  pafs  their  eftate  by 
ieoSment;  becaufe  this  eftMe  being  eftablifhed 
by  different  notorieties^  each 'having  paffed  by 
Afttnft  liveries,  they  muft  pafs  to  each  other  by 
a  diftingoilhing  livery,  or  elfe  it  cannot  be 
known  in  whom  fuch  parts  are,  which  formerly 
had  paffed  by  a  diftind  livery  (jr). 

N.  B.  That  releafes  that  enure  by  way  of  co.Litt.273. 
mUtre  It  efiate^  need  not  have  the  word  betrs  (2?), 
becaufe  the  parties  are  not  in  by  fuch  releafe, 
but  by  the  former  feudal  contract,  which  paffed 
an  inheritance,  and  the  releafe  only  difcharges 
the  pteteniions  of  one  of  them. 


{*)  [See  mtu^  53-  X*)J 

(7)  [And  againft  tenants  in  common  there  muft  be 
feveral  pracipts^  they  having  feveral  freeholds*  C9.  Lift. 
195.  *.] 

(s)  [See  anu,  3.  N.  VIIL  j 
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Of  CONFIRMATION. 

Littfca. 515,  /Confirmation  is  the  approtjotion  or  zSRm 

JL.d.  Baym.  300.  VJ  ^  ,         -  •        t:  ♦«»/•• 

to  aa  ellate  already  createa»  which,  a$  far  as 
is  in  the  confirmer^s  power,  makes  it  gbod  and 
ralid :  fo  that  the  confirmation  doth  not  rega« 
larly  create  an  eftate ;  but  yet  fuch  words  may 
be  minglejd  in  the  confirmation,  as  may  create 
and  enlarge  an  ellate;  but  that  is  by  the  force 
of  fuch  words  that  are  foreign  to  the  bulinefs  of 
confirmation,  and  by  their  own  force  and  power 
tend  to  create  the"^  eftate. 
See.  516, 517-  A  relcafe  pafles  away  the  ri^ht  from  Ae  tc- 
leafor,  and  by  that  means  may  confequcntially 
ftrengthen  the  eftate;  but  a  confirmation  pri- 
miarily  ftrengthens  the  eftate,  and  confequendy 
fo  far  as  the  eftate  continues,  makes  it  good 
againft  the  confirmen  If  my  tenant  fi3r  life 
makes  a  leafe  for  years,  I  cannot  rdeafe  to  the 
leffee  for  years,  becaufc  there  would  waiit  the 
attornment  of  tenant  for  life,  and  rhefefore  the 
right  muft  pafs,  as  is  (aid,  by  grant  and  attorn- 
ment, and  not  by  releafe ;  but  I  may  confirm 
the  eftate  of  tenant  for  years,  for  there  wants 
nothing  but  my  aflent  to  corroborate  the  dtate 
already  in  being. 
[  76  ]  I  cannot  releafe  to  the  termor  of  the  dtfieifer, 
scdt  118.  becaufe  he  is  a  perfed  ftranger  to  the  freehold  j  Co 
that  the  releafe  is  to  one  that  baa  no  right  or 

poifeflioa 
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poflcflion  of  his  own,  and  therefore  it  is  to  him 
a  releafe  of  a  naked  right ;  but  I  may  confirm 
that  eftate  which  is  already  in  being  in  him. 

If  a  man  confirm  the  diiTeifor's  edate  for  an  sea.  5x9, 520. 
hotxr^  this  pafTes  the  fee,  even  without  the  word 
bciri^  becaqfe  the  difTeifor  has  the  fee  {a) ;  and 
when  tbat.^fbte  is  afTented  to,  the  diifeifee  can 
never  afterwards  deftroy  it.  So  if  he  confirm 
the  term  {fi)  of  the  IcfTee  of  the  difTeifor  for 
feme  part  of  the  years,  he  cannot  defeat  it 
during  th^  whole  term^  becaufe  the  term  is  con- 
firmed^ and  the  lafl  words  being  derogatory 
&om  1m^  own; grant,  mvA  be  rejected;  but  if 
he  confirms  the  land  to  the  termor,  for  part  of 
the  term  and  no  longer,,  this  is  good,  becaufe 
the  party  that  h^d  right,  did  not  totally  afTenc 
by  exprefs  words,  as  he  did  in  the  two  former 
cafes;  for  if  he  didt  no  derogatory  claufes  from 
fuch  afTent  could  be  admitted;  but  his  affent 
was  originally  but  partial,  and  not  to  the  whole 
eftate,  and  therefore  it  cannot,  contrary  to  the 
expreis  words,  be  carried  any  farther. 

If  a  man  releafes  to  tenant  for  life  all  his  s«^  s>'* 
light,  this  enures  to  him  in  the  remainder,  be- 
caufe he  parts  with  his  whole ;  and  he  that  has  [  77  ] 
but  aa  eftate  for  life  by  the  feudal  conveyance, 
cannot  have  the  whol^  fee,  as  is  faid.  But  if  a 
man  confirms  the  eflate  for  life,  it  is  an  appro*- 
.^tion  axkl  aiOfent  to  that  eflate  only,  and  there* 

•     ill         I  I      ii>  I  »     I     I  I  I  i.'i>  ■<    I  '  ■   •> 

(b)  [6ec«rt/,  aa.  N.  XXI.]      (*)  [Ste  N.  Xl^IX.] 
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fpre  the  aflent  being  no  farther  than  to  the 
dlate  for  life,  it  cannot  be  carried  to  ilrengthen 
the  remainder ;  but  if  he  had  confirmed  the  re* 
mainder,  that  hs^cl  confirmed  the  eflate  for  life 
by  implication ;  becauie  the  remainder  caanot 
be  without  a  particular  eflate  to  fupport  it^ 
therefore  the  confirmation  of  the  remainder 
mufl  imply  an-aiTent  to  all  means  neceiTary  to 
fupport  it. 

Scft.  sa«*  If  a  man  confirm  the  eftatci  to  one  of  the 
diileifors^  he  only  ha9  th?  eflate  ^  he  formerly 
had  it,  which  was  jointly  with  the  othjer  dif^ 
feifor ;  but  if  he  confirms  the  eflate  of  onedif- 
feifor  in  the  lands,  to  have  and  to  hold  the 
lands,  or  his  right  to  him  and  to  his  heirs,  ihen 
fuch  difleifor  fhall  hold  out  hia  companiodi ;  for 
fuch  habendum  explains  the  manner  of  his  con- 
firmation, vi%.  that  he  fhould  not  hold  the 
eflate  merely  as  it  is,  but  in  a  manner  more 
beneficial  for  him,  that  is,  that  he  ihould  hold 
the  pofTeffion  that  he  hasjJ^r  my  ^  per  tout  to 
him  only ;  for  the  habendum  explains  the  aflent, 
vi%.  that  he  fhould  hold  the  pofTeflion  fole  i  fo 

[  78  ]  that  the  pofleffion  in  the  whole  being  confirmed 
to  him  only,  he  has  the  total  right  to  fuch  poir- 
feflion,  and  therefore  may  hold  out  his  com-< 
panion.  "^ 

be.  5»3-  If  one  joint'-tenant  confirms  the  land  to  the 
other,  this  makes  no  alteration,  for  he  confirms 
the  e^te  in  the  fame  manner  as  it  is ;  but  if  it 
be  to  have  and  to  hold  fuch  lands  to  fuch  jointr 

tenant 
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(eaant  only^  he  has  a  fole  eftate ;  for  then  h^ 
exprefles  a  defign  of  confirming  the  poiTdfion 
to  him  alone ;  fo  that  the  confirmation  goes  to 
the  pofieffion  itfelf,  by  the  explanatory  words  in 
the  bakendam^  and  not  to  the  manner  of  pofTefl^ 
ing ;  and  the  words  of  the  habendum  make  the 
ccmfiraation  enure  aa  a  new  grant  of  fuch  his 
moiety  (r)« 

Where  a  man  has  an  eftate  but  for  life,  and  be  sea  ix^ 
in  the  reverfion  confirms  the  eftate  to  him  and 
his  heirs,  thje  confirmation  as  to  the  heirs  is  void^ 
becaufe  the  eftate  is  only  confirmed,  and  nothing 
new  is  grs^ted  by  fuch  confirmation^  and  th^ 
eftate  can  continue  but  for  life  only ;  but  if  it 
had  been  to  have  and  to  hqld  the  land  to  him 
and  his  bdrs,  that  had  amounted  to  a  grant  of 
the  fee ;  for  then  there  appears  to  be  a  farther 
intent  than  merely  to  confirm  the  eftate,  vi%.  to 
enlarge  it  to  h^m  apd  his  heirs ;  and  taking  the 
grant  ftrongeft  againft  the  grantor,  it  muft  pafs 
away  the  fee-fipaplq. 

So  where  Het  lands  for  life  or  years  to  a  feme      [  79  ] 
fole,  who  after  marries,  and  I  confirm  the  term  ^^  ^*^*  ^ 
to  the  huiband  and  wife,  for  their  lives,  this 
amounts  to  a  new  grant  of  the  term  for  the  life 
of  the  hufband  ;  for  I  not  only  confirm  the  old 
term,  but  ere£k  a  new  one^  fince  the  words  im- 


(f)  [T|iis  properly  operate^  ss  a  rcloafe,  and  not  as  a 
confirmation.  See  ffn//,  75.  Fii7ih%  4kf*  C9nfirm.  15^ 
Tmiihft.  314O 

H  4  port 


7^  OF  CONFIRMATION. 

port,  more  than  a  confirmation  of  die  old  tetm  ; 
for  in  that  the  hufband  has  nothing  in  his  own 
right. 
Sea.  5^7,  t«  9,      If  my  difleifor^  or  my  tenant  for  life,  charge 
*^^*  the  land  with  a  rent-charge  in  fee,  and  I  confirm 

it,  I  iball  for  ever  afterwards  hold  it  charged,, 
'  becaufe  I  have  a0ented  to  the  eftate,  which  has 
a  being  from  fuch  difleifor  or  tenant  for  life  i  and 
therefore  I  cannot  afterwards  defiroy  it 
i^-  53'*  t»  I-      If  I  only  ufe  the  words  dtJi  ^  concejji^  that  is 
^  |o,  as  fbrong  as  the  word  confirmavi  {d) ;   for  it 

amounts  to  a  grant  of  the  right  to  the  perfon  in 
^  pofleifion  s  and  if  he  has  my  right,  I  can  never 
after  impeach  his  eftate.  . 
M^  514-  Here  {e)  the  heir  of  the  dilTeifor  grants  the 

rig(kt  of  pofleifion,  and  the  diffeifee  the  right  of 
propriety }  for  every  one  grants  what  hf  fow- 
fuUy  may« 
<M^53S»<Ei7t  The  IcMrd  by  con&rming  the  eftate  doth  not 
pais  his  right  to  the  feigniory,  becaufe  the  con«i* 
firmation  or  aifent  to  that  efbte  cannot  he  inter- 
preted tP  pafs  thi^  other  diitind  right  which  is 
1^  8o  ]  in  him,  iince  the  aflPent  to  6ne  eftate  is  no  rea-» 
fon  to  include  that  he  has  parted  with  the 
other ;  but  If  he  had  releafed  all  his  right,  he 
h^d  ^Ktinguiih^d  his  feigniory^  becaufe  by  Aich 


{i)  [See  C!».  Lift.  301.  «•  a  Jndirf  to.  2  Sand.  961. 
a  Brmml.  29a.  Cawp.  59^.  Butl.  jUdit.  note  (1)  to  O. 
4to.  384-tf.    Pf/l.  So.  {g).2 

if)  [SecN.Xtg 

remitting 
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itminhig  Ids  right,  he  codd  not  have  demanded 
any  thing  (/)• 

The  lord  may  abridge  the  fervices  of  his  ^  ^^^  fi! 
tenant  by  his  confinnation,  but  he  cannot  en- 
large them  or  create  new  fervices  j  for  when  he 
has  confirmed  the  eftate  by  leffer  fervices,  he  has 
granted  to  the  tenant  the  fervices  that  are  over 
and  above  what  was  fpecified  in  the  confirma- 
tion ;  becaufe  confirming  the  eftate  to  bold  by 
leflcr  fervices  is,  by  implicatioa,  a  grant  or  re- 
Icafe  of  the  reft ;  for  he  could  not  hold  by  leffer 
fervices,  unlefs  the  reft  were  released  ;  but  if  he 
confirms  to  hold  by  greater  or  new  fervices, 
this  is  void,  becaufe  this  doth  not  amount  to  a 
new  grant  from  the  lord. 

If  I  confirm  a  villain  to  another  that  has  him  sea.  54f,ft,  3. 
\n  pofleffiop,  this  pafleth  nothing,  becaufe  this  is  ^ 

an  incorporeal  right,  which  cannot  be  devefted 
out  of  me,  and  the  mere  confirmation,  where  a 
man  has  no  right,  is  really  nothing ;  for  that 
Whidi  is  not,  cannot  be  merely  confirmed ;  but 
if  there  be  the  words  deJi  fsf  ctmceffi^  it  goes 
fiutker  than  merely  to  ftrengthen  the  eftate  in 
die  lands,  for  it  pafleth  the  right  to  the  rem  (^)« 

(/)  [Sec  N.  XU.]         fj)  [Sec  anti^  79,  (rfJ,J 
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Of  ATTORNMENT. 

lili^;  ^\.  (^)  A  TTORNMENT  IS  the  confent  of  the  tc- 
C35fi3-  ^^  nant  to  the  grant  of  the  feigniory^  ojf 

the  reverfion,  putting  him  into  the  poffeflion  of 
the  fervices  due  from  fuch  tenant.  The  reafbn 
is  threefold.  Firfl,  From  the  ancient  feudal 
law  (/).  When  the  feigniories  fubfifted  in  tbei? 
ancient  clans,  they  ufed  to  be  continually  con* 
tending  with  each  other ;  and  it  was  frequent  in 
thofe  times  to  make  peace  upon  amicable  con- 
ceiRons  to  each  other ;  but  if  upon  fuch  grants 
they  ihould  have  fubjeded  any  feudaries  to  the 
other  lord,  it  might  have  been  to  the  infinite 
prejudice  of  fuch  tenants;  for  though  fuch 
contending  lords  might  agree,  yet  the  grudge 
Qiight  continue  to  the  tenants;  and  therefore 
the  policy  of  that  old  law  was,  that  their  fealty 
vras  not  to  be  C9rried  over  to  any.  other,  without 
r  g2  1  ^^^  confent,  from  whom  they  might  expe^ 
oppre£&on  rather  than  protedion^ 


{Jti\  The  doctrine  of  attornment  was  partly  avoided  bj 
the  prefent  method  of  conveying  to'  ufes.  Viii  SiaU  27 
//.  8.  r.  to.  And  it  is  now,  by  a  late  ftatute  for  amend- 
ment of  the  law,  quite  abolithed.  Fidi  Stat.  4  Ann.  c.  i6. 
/  9.  [See  Wright* s  Ttn.  171.  and  n.  (/),  (g).  and  Stai. 
11  Gfo.  2.  c.  19.  f.  !!•  DougL  282,3«&n.  (i)  to  C§. 
LttP^  309.  a.^ 

(1)  [See  ante^  39.  N*  XXIX.  50.  69.  and  poft.  84* 
90,  91.] 

Secondly, 
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Secondly,  That  the  tenant  might  know  to 
vhom  the  rents  and  fervices  were  due,  and  to 
diftinguifh  the  lawful  diftrefs  from  the  tortious 
takmg  of  his  cattle ;  and  this  reafon  was  fo  pre- 
valent, that  when  the  law  gave  a  free  alienation, 
in  refpe^  of  the  fuperior  lord,  yet  the  tenant's 
right  of  attornment  continued  unaltered. 

Thirdly,  That  by  the  tenant's  lawful  payment 
to  the  grantee  of  fuch  feigniory  or  reverfion,  he 
might  be  put  into  pofleffion  of  fuch  feigniory  or 
reverfion ;  and  that  by  the  payment  of  fuch 
rents,  and  doing  of  fuch  fervices,  which  an« 
dently  lay  in  going  to  the  wars  with  their  lords, 
and  plowing  their  grounds,  all  men  might  know 
in  whom  fuch  rights  were  vefted.  And  here 
the  moft  general  rule  is,  that  the  tenant  cannot  . 
alter  the  grant,  but  only  attorn  to  it ;  and  by 
fuch  his  attornment,  can  make  no  variation  in 
the  grant  itfelf :  for  the  tenant  has  no  right  to 
the  reverfion,  and  therefore  cannot  alter  the 
difpofition  of  it  one  way  or  the  other;  but  he 
lias  a  right  to  the  pofFefiion,  and  therefore  can 
put  whom  he  pleafes  into  that  poUeifion  which 
be  has  in  him. 

If  the  lord  grants  the  fervices  to  one,  and  af-  [  83  ] 
terwards,  by  a  deed  of  later  date,  grants  them  ^^^-ss^^z^ 
to  another,  the  tenant  may  attorn  to  which  he 
pleafes ;  for  the  feigniory  or  reverfion  in  fuch 
caf^  vefts  in  the  lord  or  reverfioner  till  at- 
tornment; for  by  the  deed  nothing  pafles  till 
tile  grantee  ia  put  into  pofleffion  by  the  attorn*  ^[5?^'o6?' 

ment. 
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iileQt>  no  more  dian  a  deed  of  {eofimcut  p^BEeB 
the  feud  before  the  feoffee  be  putiato  polleffioa 
byUvery;  fo  that  if  he  that  has  the  1^  deed  haa 
the  firft  poffeffion,  he  is  the  feudinry^iiecaufe  by 
the  notoriety  of  the  livery  coram  paribus^  the 
.  feud  paffeth.  So  whea  it  is  a  rev^oa  or  feig^ 
niory,  which  do  not  lie  in  livery^  it  muft  pais 
by  the  notoriety  of  the  tenant^a  attornment :  £b 
if  a  maa  grants  a  reverfion  in  fbe^  and  after* 
wards  grants  it  to  another  for  Hfe^  the  tenant 
attorns  to  dse  grantee  for  life^  he  fhall  never 
attorn  to  the  tenant  in  fee ;  fo  if  a  man  grants 
a  reverfion  m.  fee  upon  an  eftpte  tor  year8»  and 
after  confinns  the  eftate  to  the  tmant  in  tail,  he 
ihalLttever  attorn,  to  the  grantee;  becaufe,  after 
the  acceptance  of  foeh  confirmation^  he  cannot 
pnt  tte  tenant  in  pofleflion  according  to  the 
grant,  becaufe  dte  reverfion;^  is  altered  by  fuch 
his  acceptance ;  and  When  be  cannot  put  the 
[  84  1  gi^^^t^  io  poffefiioa  of  the  thing,  as  it  was 
granted,  he  cah  ogtake  no  attornment  at  all ;  for 
Ida  attonuMnt  cannot  vary  w  ahw  the  oi'ij^Aal 
grant ;  and  if  the  tenant  could  alter  the  gmnt  by 
his  attommem,  no  body  coul^  tdl  by  fiidb  grants 
in  whom  the  fdghiory  or  reverfion  was  lo^ed ; 
and  is}  the  notoriety  of  the  attornment,  as  cimh 
refpondent  to  fuch  grants,  would  be  ditogtfdier 
deftroyed.  And  it  is  highly  prtfbabte,  ^at  aa 
their  liveries  were  anciently  very  notorieFua'M- 
ri2ff./jri3///,fowere^theirattornaieatsaUa}  and 
fuch  grants  coram  paribus  were  re^d-aod  f^nem- 
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bend ;  and  if  the  attornment  were  &0C  to  cor^* 
refpcmd  with  the  grants  in  all  things,  it  wonl^ 
hate  canM  infinite  perplexity  and  quarrels  to 
have  adjufted  fuch  differences^ 

If,  the  rereriion  be  granted  to  one  for  life, 
&e  remainder  to  another  in  fee,  if  the  tenant 
attorns  iiot  to  tenant  for  life,  he  cannot  attorn  to 
die  remainder*man ;  beeaufe,  if  there  be  no 
particuhur  eftate,  there  can  be  no  remainder;  and 
there  can  be  no  particular  eftate,  unkis  the  te- 
naot^ves  him  pofleffion  by  hia  attornment* 

.  The  rale  that  goTents  thefe  cafes  is,  that  he  co.  ut  3i<v 
that  owes  the  fcnrices  muft  make  ^  attorn-  5XI '  ^ 
jDQBiJt}  and  therefore  where  the  tenant  in  fee 
fisikes  an  eftate  for  life,  yet  he  remains  tenant  to 
^e  very  lord,  and  nmft  attorn  to  the  giant  of    [  8 5  1 
the  feigniory ;  but  if  ;he  msd^s  a  leaie  €br  life, 
4be  remainder  in  fee^  the  tenant  for  lif^muft  at«- 
tera  to  fuch  grant ;  for  this  is  an  alienation  in 
fee  (i)  ; .  a94  Ho  by  the  ftatute  of  ^a  en^rn 
<t^y  muft  hold  of  the  Y«y  lord  ;  for  fiace  the 
ftsi^lt^  no  maa  can  ^ere^  a  new  tesmre  (/)}  and 
^  oawieniire  would  be  created,  if  ;the  tenant  for 
lifcTFdw  toh<M  of  &e  remainder«man,  and  he 
WCDtdD  hotdover  ^  and  the  words  <£  the  ftatute 
^arry  it  for  tenaat  for  life  to  hdd  of  the  chief 
'\f]p^o''XiC'^^i^i^  Ucfot  cuUibct  homini  iiiero  ad 
,voli0fiatim  wmkri^  ka  qued  fcoffatus  tetuat  tcr^ 
ram^iUam  dt  co^aU  domim  fcQdi  illius  per  t^^ 

i  'li      MHU    «iit.i'i' iiii'ii  ■  ■  !■" 'i  I      II      I ■! 

-^)' tKt  4Urtt,  66.  N,  XXXVn.3        (0  [See  N.  XLIL] 
.'■'-  4  fervitia 
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fervtlta  6f  conjiieludities  per  qua  feoffdhr  ttnnlh 
Now  the  tenant  for  fife  is  properly  the  feoffee  ih 
this  ca(e^  and  therefore  is  to  hold  of  the  lord,  and 
by  fibnfequence  muft  attorn  to  the  grant  of  the 
feigniory;  and  lince  he  holds  by  the  ftrvices  of 
die  whole  fee,  he  makes  an  attornment  as  the 
very  tenant,  and  there  needs  no  fubfequetit  fcon- 
fent  of  him  in  remainder.     If  the  tenant  be 
difleifed,  yet  fuch  difleifee  fhall  attorn  to  the 
lord,  becaufc  the  feudal  contradl  continues.  But 
to  the  grant  of  a  rent-charge,- or  a  rent- feck,  the 
tenant  to  the  land  muft  attorn,  becaufe  it  is  only 
[  86  J    ihe  land  is  liable,  and  no  body  elfe,  but  as  tenant 
of  the  la:nds ;  and  therefore  the  land  being  to 
yield  the  fent,  it  is  the  tenant  of  the  land  only 
that  is  to  confent  to  fuch  grants^  and  put  the 
grantee  into  pcffdiion  ;  for  no  man  can  put  him 
into  pofleffion  of  rent  ifluing  out  of  fuch  land, 
but  the  tenant  6f  the  land  itfelf..  Therefore  if  there 
be  very  lord,  and  very  tenant  be  difleifed,  and  the 
lord  grant  the  rent  off  from  the  other  fervices,  the 
diffeifee  cannot  attorn  to  this  grant,  becaufe  it 
becomes  a  rent-feck  in  the  grantee ;  and  then 
none  can  attorn  but  the  tenant  in  pofleffion  of 
the  land  that  is  to  pay  it,  becaufe  he  muft  be 
put  into  pofleflion  by  the  tenant  of  the  land; 
but  if  the  lord  had  granted  all  the  fervice^,  the 
difleifee  might  have  put  the  grantee  in  pofleflion 
by  attornment ;  becaufe  the  tenant  may  be  coni- 
pelled  to  do  the  fervices,  being  ftill  tenant  by  the 
feudal  contrad/and  oiay  compel  eke  lord  to 
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AVOW  upon  him;  but  he  is  not  compellable  to  pay 
the  rent^  which  is  turned  into  a  rent-feck,  but  as 
be  Is  tenant  of  the  land,  which  fie  ia  not  after 
iht  difieiiin. 

If  a  difleiifor  makes  a  leafe  for  life,  the  re-  co  ut.  311.  h. 
mainder  rn  fee,  and  the  difleifee  releafes  to  the  9, 5601  xi  2, 3' 
tenant  for  life,  this  ihall  enure  to  him  in  the 
remaihdet;    for   the   releafe,   as   is   elfewhere 
ihewn  («i),  cannot  alter  the  notoriety  of  the     f  87  1 
feudal  feofiment ;  but  the  rdeafe   of  the  feu- 
dd  lord  to  the  tenant  for  life  fhall  not  enure  to 
him  in  the  remainder ;   for  the  feudal  feoff* 
meat  is  not  prejudiced,  and  ftands  in  full  force, 
Whether  it  enure  one  way  ex  the  other,  and 
dicrefbre  it  fhall  enure  to  the  benefit  of  him 
that  purchafed  fuch  feigniory ;  and  he  would     ' 
not  have  the  benefit  of  the  total  purchafe  of  the 
fdgniory,  if  the  releafe  were  to  enure  to  him  in 
the  remainder ;  but  if  there  be  tenant  for  life, 
Ac  reverfion  in  fee,  if  the  lord  grants  the  fer- 
Vices  to  the  tenant  for  life,  the  reverfioner  muft  ' 
attora,  becaufe  he  holds  of  the  lord ;  but  fuch 
attornment  does  not  alter  tlie  tenure   of  the 
cftate  for  life,  for  that  cannot  be  altered  in  fuch 
attonament ;  for  it  cannot  be  thought  that  a  bare 
aflbm  to  the  grant  ihould  ever  be  interpreted  to 
Afcharge  the  tenant  out  of  his  feaky,  and  to 
releafe  all  manner  of  fervices,  without  any  words 
or  deeds  whatever.     But  the  tenure,  which  the 

^m)  [See  the  chapter  on  Releafes,  anu,  55,  &c.] 
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tenant  for  life  purchafed,  is  fiiperfeded  duriog 
the  continuance  of  the  eftate  for  Itfe^  as  to  all 
the  poflTeflbr^  fruits  of  fuch  tenure;  for  the 
tenant  for  life  cannot  hold  of  the  reverfioaeri 
and  yet  the  reverfioner  holds  of  him ;  for  he 
cannot  exercife  the  prerogatives  of  a  lord  over 
[  88  ]  otie  to  \7hom  he  owes  fealty  (n)^  and  therefore 
he  can  have  no  wardfhip,  marriage  (o)^  or  relief 
of  the  reverfioner ;  but  if  the  reverfioner  dies 
without  heir,  it  (hall  efcheat  (/),  becaufe  the 
tenure  of  the  reverfioner  is  gone  by  his  dying 
without  heirs,  and  therefore  the  caufe  of  the 
fufpenfion  is  taken  away ;  and  therefore  die 
tenant  for  life  may  have  the  fee  without  preju- 
dice to  any  one ;  but  the  tenant  for  life  may 
not  grant  the  feigniory  during  the  fufpeofioOt 
becaufe  the  feigniory  is  drowned  in  the  landsi 
and  he  has  not  an  eftate  in  the  feigniory  diftioA 
from  the  land ;  fo  that  |the  grantee  can  make 
no  title  during  fuch  fufpenfion,  becaufe  there  are 
no  ferviccs  due  from  the  reverfioner  during  the 
coqtinuance  of  the  efiate  for  life.  But  if  the  very 
tenant  in  fee  make  a  leafe  for  life  or  years  to  the 
lord,  yet  the  lord  may  grant  the  feignioryi  be- 
caufe the  fervices  continue,  notwithftanding  the 
leafe ;  for  the  tenant  holds  the  reverfion  of  the 
lord  as  he  did  before ;  for  the  taking  the  leafo 

(n)  Craig,  iijunfeui.  45,  46,  47.     [Scc/ij/f.  XS2*J 
{#)   Braarn^  Uh.  2.  €.  36.    Plita^  Hi.  3.  V.-yyiyS^^* 
{f)  feud.  lib.  2.  tit.  24*    Zafitu  in  ufuxfnd.  %y 
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JMl  be  never  interprfeted  as  a  deftrudion  of  the 

iervioes  that  were  before  due  to  the  lord,  while  the 

.tenancy  of  the  fee*iimple  has  a  continuance ;  but 

if  the  lord  difleife  the  tenant,  or  the  tenant  make 

a  feoffment  to  the  lord,  then  he  cannot  grant  the 

leigniory ;  for  the  lord  by  the  common  law,  in 

the  fiurft  cafe,  and  the  flatute  of  ^ia  emptores  in 

the  fecond,  holds  of  the  next  fuperior  lord,  and  ^-  ^^-  3»4- 

he  has  no  fcigniory  diftin<ft  froni  the  land  itfelf*  ^^^ 

If  a  tenant  gives  a  penny  as  attornment,  ^^  ^^^  ^^^- 
this  will  not  found  an  aflife  (^),  becaufe  it  is  no 
ieifin  of  the  rent,  unlefs  he  gives  it  in  tbi  name 
iffdfin ;  but  the  grantee  may  have  a  writ  of 
refcoYt3>  becaufe  the  diftrefs  is  lawful,  being  an* 
nexed  to  the  fervices  that  paft  by  the  attornment^ 
and  therefore  the  refcue  is  tortious. 

The  attornment  of  one  joint-tenant  is  good,  s^a.  566. 

'  •*  o         »  Ld^  Ram.  3xa. 

for  both  are  tenants  of  the.  whole  land,  and 
the  fervices  are  due  for  the  whole  land ;  and 
fmce  the  whole  fervices  are  due  from  both, 
either  may  confent  for  the  whole,  and  the  dif- 
trefs  grows  to  be  notorious  on  the  land  for  the 
whole. 

The  attornment  mull  be  during  the  life  of  the  sca.  567,  s/9. 
grantor^  becaufe  otherwife  the  reverfion  defcends     r  ^^  1 
.  to  the  heir  of  the  grantor,  who  has  the  right  in 
-  liini,  and  never  granted  it  out  of  him.  Videpoji. 

If  either  the  tenant  for  years  or  for  life  in  this  sea.  570. 
cafe  attorn»  it  is  good^  becaufe  the  tenant  for 


{q)  [Sec  Liu.  (.  565.] 
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years  holds  the  eftate  for  years  of  the  rcvec- 
fioner,  and  pays  the  fervices  to  him,  and  the  te- 
nant for  life  holds  the  freehold  of  the  rever- 
fioner;  fo  that  both  in  different  refpedts  hold 
eftates  of  him,  and  his  releafe  to  either,  as  is  faid, 
is  good  enough.  But  here  it  may  be  a&ed  on 
JeS.  569.  If  there  be  tenant  for  life,  remaind^ 
in  fee,  if  he  in  remainder  grants  the  remainder, 
why  tenant  for  life  muft  attorn,  when  he  does  not 
hold  of  the  remainder- man,  but  of  the  very  lard, 
as  is  faid  before,  by  force  of  the  ftatute  of  ^wa 
emptores\  and  the  attornment  muft  be  made 
according  to  the  tenure,  by  the  rules  aforefaid 
laid  down.  But  though  there  be  no  tenure  .of 
the  remainder- man,  yet  the  attornment  of- the 
tenant  for  life  is  required  for  two  reafons,  Firft, 
becaufe  the  remainder-man  came  in  by  the 
feudal  feoffment,  and  therefore  could  not  pafs 
'  without  the  utmoft  notoriety,  and  this  was  by 

attornment  coram  paribus^  and  poffibly  fuch 
grants  and  attornments  might  be  anciently  made 
in  their  courts* ;  but  however  fuch  notoriety  was 
fgi  1  attributed  to  the  attornment,  that  the  feudal 
feoffment  could  not  be  altered  without  it.  Se« 
condly,  becaufe  the  .adion  of  wafte,  and  the 
forfeiture  of  tenant  for  life,  was  to  him  in  re- 
mainder ;  and  fmce  he  lay  liable  to  feyeral 
actions  to  the  remainder-man,  it  is  fit  that  he 
fhould  attorn  to  the  grant,  being  to  fome  put- 

[•  Seepojl.  N.  XXXIIL  and  Afad.  Form.  Angl  paffim.'] 
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pofes  attendant  to  him ;  though  by  the  ftatute 
the  feudal  fervice  was  to  be  paid  to  the  very 
lord. 

But  when  fecret  feoffments  were  allowed  be-  seft.  572, 3, 4, 
fore  two  or  three  perfons,  without  being  coram  ^' 
paribus^  fo  were  alfo  fecret  attornments  before 
two  or  three  perfons,  without  being  coram  pari'^ 
,bus  ;  and  by  the  fame  reafon,  if  there  was  te- 
nant for  life,  and  he  in  reverfion  confirmed  the 
eftate  to  tenant  for  life,  with  the  remainder  to 
another  in  fee,  this  was  good  to  veft  the  remain- 
der ;  for  the  accepting  of  this  confirmation  im!- 
plied  an  affent  to  the  remainder  that  was  thereon 
limited ;  but  then  it  was  neceflary  that  it  {hould 
be  by  indenture,  and  the  remainder-man  ihould 
have  one  part ;  becaufe  otherwife  the  remain- 
der-man would  be  never  able  to  fliew  this 
grant,  and  the  affent  of  tenant  for  life ;  for  the 
affent  could  not  be  (hewn  unlefs  he  had  the  deed 
to  which  he  was  party,  and  whereby  his  accept- 
ance would  appear ,to  the  court. 

If  two  joint-tenants  make  a  leafe  for  life,  f  02  1 
they  may  afterwards  releafe  to  each  other  with- 
out any  attornment  of  tenant  for  life ;  for  fince 
both  of  them  have  the  reverfion,  the  tenant  for 
life  is  tenant  to  them  both,  and  confequently 
there  is  no  need  of  any  fubfequent  confent  to 
create  a  new  tenancy ;  and  paying  the  rent,  and 
doing  the  fervices  to  one  only,  is  a  fufficient 
notoriety,  that  thfe  whole  fee  is  in  one  only. 
So  if  there  be  tenant  for  life,  the  riemainder 
for  life,  he  in  reverfion  may  releafe  to  him 
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in  the  remainder  for  life;  for  there  needs 
no  notoriety  to  the  firft  tenant  for  life^  becaufe 
he  already  affented  to  the  limitation  of  the  re- 
mainder in  the  original  creation  of  the  feud ; 
and  therefore  there  was  no  danger  that  he  fhould 
be  fubjefted  to  his  enemy,  and  there  is  fufficient 
notoriety  to  all  ftrangers  by  his  holding  of  him 
in  the  remainder,  as  there  was  a  fufficient  noto- 
riety in  the  firft  cafe  of  the  confirmation,  by  the 
tenant's  holding  over  of  the  feudal  lord. 
Litt.  fea.  576,  Thefe  feftionslr)  ftand  upon  the  moft  evi- 
^'  dent  property  of  a  feudal  feoffment ;  for  fuch 

feoffments  cannot  be  defeated  but  by  ads  of 
^qual  notoriety  to  the  feoffment;  fince  the 
feoffment  paffes  the  fee  by. a  notorious  cere- 
mony, it  cannot  be  deftroyed  but  by  an  afik  of 
[  95  ]  ^^"^^  notoriety,  that  is,  b^  fuch  an  entry  as  de- 
feats the  whole  fee ;  therefore  if  a  man  makes  a 
leafe  for  life  or  years,  and  then  enters  and  oufts 
his  termor  for  years,  or  diffeifes  his  tenant  for 
life,  and  then  makes  a  feoffment ;  if  the  tenant 
for  life  or  years  re-enter,  he  leaves  the  fec-fim- 
pie  in  the  feoffee  without  attornment ;  for  the 
tenant  for  life  or  years  by  his  re-entry  cannot 
defeat  the  whole  feoffment,  becaufe  he  has  only 
a  right  to  an  eftate  for  life  or  years  ;  and  if  bis 
a<ft  of  entry  cannot  deftroy  the  intire  operatioQ 
of  the  feoffment,  then  mufl  fomc  part  of  the 


(r)  [  "  Thcfc  feaions.'*— Sec  Hit  f.  576,  577,  The 
fubftance  of  them,  as  alfo  of  Lord  Coii%  Commencary,  it 
given  by  our  author  in  the  next  page.] 
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eftate  that  pafTed  by  the  ceremony  of  this  feudal 
conveyance,  be  left  in  the  feoffee.  So  it  is  if 
'  tenant  for  life  or  years  recovers  by  ejedlment  or 
aflife,  yet  he  leaves  the  fee  in  the  feoffee ;  for 
the  entire  operation  of  this  feudal  conveyance  is 
not  deftroyed  by  this  recovery  ;  and  if  it  be  not 
deftroyed,  the  fee  muft  relide  in  him.  But  it  ^ 
will  be  objeded,  by  this  method  a  man  may  be 
forced  to  attorn  to  his  enemy :  Anfwtr^  It  is 
better  the  tenant  fhould  receive  fome  fmall  pre« 
judice,  than  the  rules  of  feoffments,  upon  whofe 
notoriety  every  man's  eftate  depended,  fhould 
be  broken.  Secondly,  It  is  the  tenant's  own 
laches,  that  he  fuffered  himfelf  to  be  oufted  or 
difleifed ;  and  therefore  it  is  to  be  prefumed  that 
he  was  fatisfied  of  the  feoffee.  But  then  how  [  94  ] 
if  they  had  entered  vi  l^  armis^  and  ejected 
him.  Anfwcr^  It  feems  that  then  fuch  fubjedl- 
bg  to  another,  contrary  to  his  will,  fhould  be 
confidered  in  an  a^ion  of  trefpafs,  and  the 
tenant  fhould  be  recompenfed  for  it  in  damages. 
If  a  leifee  for  twenty  years  makes  a  leafe  for 
ten  years,  the  fecond  leflee  cannot  attorn  to  the 
grant  of  him  in  reverfion,  becaufe  he  holds  (x) 
of  him  ;  but  if  the  reverfioner  enters  upon  fuch 
leflee,  and  makes  a  feoffment  in  fee,  and  the 
leffce  re-enters,  this  leaves  the  reverfion  in  the  ^  rc^  €^ 
feoffee  without  attornment. 


(i)  [  <<  Becauie  he  holds  of  him  /'-^Should  it  not  be» 
H  ficcaufe  be  does  mi  bold  of  him  ?"] 
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So  if  a  man  makes  a  leafc  for  life,  and  thtfrf 
grants  the  reverfion  for  life,  in  this  cafe,  if  he' 
were  to  grant  the  reverfion  in  fee,  the  grantee  of 
the  reverfion  muft  attorn,  bccaufe  he  immedi- 
ately holds  of  the  reverfioner  in  fee;  but  if 
the  reverfioner  in  fee  diffeifes  the  tenant  for 
life,  and  makes  a  feoffment,  and  tenant  for  life 
re-enters,  he  re«fettles  himfelf  and  the  grantee 
for  life  in  their  eftates,  and  leaves  the  reverfion 
in  the  feoffee  j  for  the  leffee  for  years,  in  the 
firft  cafe,  and  leffee  for  life  in  the  fecond,  by  their 
entry,  re-fettle  themfelvcs  and  their  reverfioners 
in  their  eftates ;  but  !they  leave  the  remaining 
part  of  the  eftate  in  the  feoffee,  becaufe  as  much 
[  95  1  ^^  ^^^  feoffee's  eftate  as  is  not  defeated  by  their 
entry,  muft  be  left  in  him. 

If  two  joint-leffees  for  years  or  life  be  oufted 
or  diffeifed  by  the  leffor,  who  makes  a  feoffment^ 
and  one  re-enters,  he  leaves  the  fee  in  the  feoffee^ 
caufa  quafupra.  If  leffor  diffeife  his  tenant  for 
life  or  years,  and  makes  a  feoffment,  and  the 
leflee  re-enters,  the  rent  thereon  referved  is  re- 
vived, and  ought  to  be  paid  to  the  feoffee,  be- 
caufe when  the  leffee  enters,  he  muft  hold  the 
.  particular  eftate  of  fome  body ;  and  if  he  be  in 
of  the  fame  eftate  he  muft  hold  by  the  fame 
fervices  ;  and  fince  the  feoffee  is  in  by  feoffment, 
he  muft  hold  as  of  his  reverfion.  But  if  the 
grantee  of  a  rent-charge  diffeifes  the  tenant  of  the 
land,  and  makes  a  feoffment  in  fee,  and  the  te- 
o»nt  re-emersj  this  can  never  be  revived,  bccauftf 

the 
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the  feofibr  cannot  have  it  again,  contrary  to  his 
own  feoffment,  and  the  feoffee  can  never  have 
it,  becaufe  he  was  only  feifed  of  the  land,  and 
not  of  the  rent,  and  the  rent  was  never  tranf- 
fcrred  to  him. 

Where  a  leafe  is  made  for  life,  the  remainder  co.  utt.  3x9. 
in  tail  or  for  life,  the  remainder  to  the  right  heirs 
of  tenant  for  life,  tenant  for  life  has  the  remain- 
der in  him,  and  he  may  grant  it  (/) ;  otherwife 
it  is  where  there  is  a  leafe  for  years  (1/),  the  re- 
mainder in  tail  or  for  life,  the  remainder  to  the  [  96  ] 
right  heirs  of  tenant  for  years,  then  the  tenant 
for  years  cannot  grant  it ;  for  the  remainder  is 
vefted  in  the  right  heir  as  a  purchafen  The 
reafon  of  the  difference  is,  that  in  the  firft  cafe 
the  tenant  for  life  is  tenant  to  the  lord,  being 
popcrly  feoffatus  within  the  ftatute  of  Siuia 
emptor es  ttrrarum^  as  is  faid  ft£l.  554.  And 
therefore  when  a  remainder  is  afterwards  limited 
to  the  right  heirs  of  tenant  for  life,  fuch  tenant 
ihall  be  in  the  homage  (w)  of  his  lord,  becaufe 

:     he 


(0  [T.  II  Hin.  IV.  /  74.  h.  fl.  14.  Bro.  Difc.  30. 
Grauntesj  49.  Scire  Fac.  126.  Fitzb.  Fiofftn.  109.  C9. 
Lift.  22.  i.  319.  t.  Jenk.  Cent.  248.  pL  38.  See  2  Aik. 
57*  247.     DougL  506.  n.   i  FeOrney  30.  i02«  (4th  ed.) 

iVif  17s— 7-]  . 

(«)  {Co.  Lift.  319.  h  I  Co.  104.  a.  I  Fearne^  65.  482. 
(4th  ed.)] 

(w)  As  to  the  antiquity  of  homage,  it  is  very  remark- 
able, that  William  the  Firji  (commonly  called  the  Conque- 
W)  about  the  twentieth  year  of  bis  reign,  juft  when  the 

I  4  general 
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he  has  an  inheritance  for  which  he  ought  to 
vow  to  venture  his  life,  and  the  lord  ihall  have 
the  fruits  of  fuch  feudal  inheritance  ;  for  if  the 
intermediate  eftate  be  extin£t,  during  the  mino* 
rity  of  the  heir,  the  lord  fhall  have  the  wardfliip 
and  marriage  of  him,  and  (hall  have  the  beriot 
of  fuch  tenant  dying  feifed.  Vide  HaU  fur 
I  97]  Ftt%bcrbert  143.  And  by  confequence  the  in- 
heritance muft  bfe  fuppofed  to  refide  in  tenant 
for  life  ;  and  were  the  conftrudion  otherwife,  it 
would  apparently  tend  to  the  weakening  the 
tenure  and  ftate  of  the  whole  kingdom.  There- 
fore fuch  interpretation  ought  to  be  made,  as 
beft  fupports  the  tenure,  when  the  words  will 
bear  both  fenfes.  But  in  the  fecond  cafe,  the 
tenant  for  years  is  not  the  ftoffatus ;  for  the 
perfon  properly  that  takes  by  the  feoffment  is 
the  freeholder,  and  the  tenant  for  years  is  but 
the  bailiff  to  the  freeholder  ;  and  it  is  the  free- 
holder that  is  attendant  to  the  fuperior  lord,  may 
be  in  his  homage,  and  that  holds  of  him,  and 


general  furvey  of  England^  called  Donufday  Book^  is  fuppofed 
to  have  been  fini(bed,  and  not  till  then,  fummoned  all  the 
great  men  and  landholders  in  the  kingdom  to  Londm  and 
Salijhuryf  to  do  their  homage  to  him.  Half's  Hift.  tf  tb^ 
Com.  LaWf  109-  Madox^sHifi.  Excheq.fo.  6.  in  m^rg.  [At 
this  period,  the  feudal  fyfiem  appears  to  have  been  generally 
and  more  completely  eftabliihed  in  this  kingdom.  See 
ffrigbt*!  Tin.  46,  &c.  5a,  &c.  2  BJ.  Camm.  c.  4.  p.  48* 
£j//fiv»  1jo&.  xxviii.  ButU  n*  to  Cam  Litt.  64.  n*  f*  v«  ( i.) 
and  pref.  and  notes  to  thi  Laws  of  Will,  the  Conq.  at  the  end  of  ^ 
Kikm'^  Gorman  Pia.  p.  8q,  a^c   law  of  Forf.  49,  &c.] 

from 
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from  whom  the  fcrviccs  are  due.  Therefore 
this  remainder  to  the  right  heirs  is  not  immedi-* 
ately  Veiled  in  the  tenant  for  years,  becaufe  the 
heir  is  the  firft  that  can  have  the  freehold,  as 
feudal  tenant  to  the  lord  ;  and  therefore,  by  the 
words  of  the  grant,  he  mud  be  the  firft  purchafer 
of  fuch  freehold ;  and  becaufe  the  tenant  for  years 
canoot  hold  of  the  lord,  or  the  lord  avow  upon 
him,. no  other  interpretation  can  be  made.  Co. 
Utt.fea. 

Therefore  if  a  leafe  be  made  to  A.  for  years^ 
with  livery,  the  remainder  to  the  right  heirs  of 
A.  this  is  a  void  feofimept,  not  only  becaufe 
the  freehold  would  be  in  abeyance,  and  there  [  98  ] 
be  no  perfon  for  the  ftranger's  precipe ;  but 
alfo  becaufe  there  would  be  no  perfon  in  the 
mean  time  for  the  lord's  avowry,  and  to  anfwer 
his  fervices ;  and  therefore  fuch  remainder  muft 
be  void  in  the  very  creation  of  it ;  becaufe  there 
is  no  perfon  in  whom  the  freehold  can  veftj 
and  if  the  ad  of  notoriety  doth  not  deliver 
over  the  poffeffion  of  the  freehold,  it  is  a  nullity 
in  the  very  aO:  of  delivering  poffeffion,  and 
altogether  impertinent.  So  it  is  if  fuch  eflate 
were  limited  by  way  of  ufe  executed ;  becaufe 
if  the  feoffor  does  not  part  with  the  ufe  out  of 
him,  the  old  ufe  is  executed  on  the  feoffment; 
for  the  freehold  cannot  be  in  abeyance  till 
tenant  for  years  dieS)  and  it  does  not  execute  in 
the  feoffee  vrithout  confideration ;  but  it  feems 
It  were  good  l?y  way  of  cxequtory  devife,  if  w^R^.3«4. 

the^''^*** 
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the  contingency  avoids  a  perpetuity,  by  hap- 
pening during  a  life  {x) ;  becaufe  then  there  is 
no  immediate  transferring  of  the  freehold,  but 
it  vefts  in  the  heir  to  anfwer  the  ftranger's  pr^r^ 
cifc  and  the  lord's  ferviceSj   until  the  contin- 
gency happens;  and  it   feems  it  fhould  be  a 
good    limitation    in    the    cafe   of    a   chancery 
truft  {y)^  where  the  legal  eftate  is  in  the  feoffee. 
st».969.  lb.  But  if  tenant  in  fee  makes  a  leafe  for  years, 
life,  or  gift  in  tail,  the  remainder  to  his  own 
['  99  ]    ^g^^  heirs,  or  executes  fuch  limitation  by  way 
of  ufe,  he  is  in  his  old  reverfion  (z),  becaufe  he 
never  put  himfelf  out  of  the  homage  of  his 
fuperior  lord;  for  it  (hall  not  be  conftrued  a 
Contingent  remainder  in  the  right  heirs,  becaufe 
he  has  not  parted  with  any  thing  in  the  reverfion, 
but  to  his  heirs,  to  whom  a  man  cannot  make 
a  limitation ;  for  he  muft  have  the  fee  in  him 
in  the  mean  time,  till  the  contingency  happens, 
and  therefore  muft  remain  tenant  to  the  lord, 
as  he  was  before  ;  and  then  it  were  a  very  hard 
conftrudtion  to  make  this  a  contingent  remainder 
Only  to  deftroy  the  fruits  of  the  feudal  tenure, 
when  the  anceftor  held  as  very  tenant  to  the 


(«)  [Sec  N.  XLIII.] 

iy)  [^ttMooriy  720.  pi.  1006.  CafisTemp.Talb.  I5i« 
1 4tk.  590,  I.  I  Fearnij  427. 449.  18  Vtmr^  Remaindert 
(C.  2.)  pi.  3.  (C.  3.)  pL  3.  zni  poji.  263.  N.  CXXIL] 

(«)  [Sec  Hob.  29.  2  Co.  91.  *.  18  Vitt.  Rem.  (A). 
Watk.  on  Difi.  c.  5.  p,  168, 9.  and ^5/?.  272.  N.  CXXVII.J 

lord 
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lord  during  his  life.  Co.  Lift.  22.  and  Hale  upon^ 
it.  Cra.  Jac.  590.  2  Roll.  Rep.  196.  216. 
3  Leo.  64.  Dyer  7.  Popb.  3.  i  Co.  130.  . 
Moor  118,  119.  284,  5.  .720.  2  Cb.  91.  I  Co. 
104.  Cr(?.  Car.  24.  ^0^.  27.  30.  i  MoJ.^ 
96.  98.  121,  122.  I  Vent.  372.  382.  I  RolL 
Mr.  827.  841.  2  /Jo//.  Rep.  196.  216.  -B«. 
feoffment  to  ufes^  338.  ZJj'^r  156.  237,  362. 
235.  308. 

It  is  here  to  be  noted,  that  by  fine  the  eftate  sea  579»5«o» 
paffes  before  attornment,  and  the  grantee  by 
fine  fliall  have  the  wardfhip,  or  enter  for  an 
cfchcat  or  for  forfeiture,  before  the  attornment 
in  the  quid  juris  clamat;  but  he  cannot  diftlraiii  [  100  ] 
or  have  an  a£tion  of  wafte,  writ  of  entry  ad 
commtnem  legem  in  conftmili  cafu^  or  in  cqfit  pr&^ 
vifi^  or  a  writ  of  ward,  or  of  cuftoms  and  fer- 
vices,  the  grantee  Cannot  have  before  attorn- 
ment ;  but  what  the  lord  may  feife  he  is  entitled 
to  before  attornment,  as  the  heriot,  wardfhip, 
^c.  Now  to  underftand  this,  we  muft  go  into 
the  ancient  manner  of  conveyancing,  which  was 
of  two  forts ;  either  by  fine  or  feoffment.  The 
fine  was  in  the  lord's  court,  and  by  this  they 
paffed  all  feildal  right  which  was  in.  pofleflion ; 
and  there  are  inftances  as  low  as  the  time  of 
E  %,  and  Ed.  2.  of  fines  in  the  court  of  the 
lord,  Madox  15;  {a)  and  they  were  called  fines, 
—     I  I   1 1      ■■»■■■     ■■     ■  ■  1 1  I  ■■■■   I  ■        ■   ■  t      ■  I 

(to)  [Sec  MddiKi  Formut.  Anglicanum^  217,  &c.    Cruifi 
nFms^  Ct  I.  {.  5.  Sutl  n»  to  Co,  Lift.  64.  a.  f.  v.  (8).J 

becaufQ 
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becaufe  a  fine  was  paid  to  the  lord  for  Aidi 
agreement  {b)^  becaufe  it  transferred  the  feudal 
right  held  of  the  lord.     Now  in  fuch  courts 
they  pafied  all  the  right  the  tenant  had  io  pof- 
feffion;  but  the  right  of  adion  could  not  be 
transferred  {c\  becaufe  that  would  have  en- 
couraged xnaintenance ;  therefore  whatever  fuch 
grantee  could  feife  paft  by  this  feudal  convey- 
ance, but  the  right  of  diftrefs  and  of  adion  did 
not  pafs  without  attornment.     The  feoffment 
conveyed  the.  feudal  poffeffion  coram  paribusy 
out  of  court ;  for  it  was  ncceffary  to  convey 
[  loi  ]  fometimes  before  the  court  was  held^  and  then 
the  poffefiion  was  delivered  over  coram  paribus ; 
but  as  there  were  two  conveyances  of  copyhold, 
one  in  the  lord's  courts  and  the  other  to  the 
cuftomary  tenants;  fo  in  freehold,  where  the 
immediate  grant  was  to  the  feoffee,  and  not  to 
the  lord,  as  in  the  copyhold ;  yet  there  were 
two  forts  of  conveyances,  one  by  fine  in  open 
courts   the  other  by  feoffment  coram  paribus : 
the  right  only  paffed  by  fine,  becaufe  the  pof- 
fefiion being  in  the  grantee,  they  might  well 
ftay  till  the  next. court  to  transfer  the  right;  but 
where  the  poffefiion  was  to  be  parted  with,  or  * 


(b)  [The  reafonof  their  being  called /VW,  is  generally 
fuppofed  to  be  from  their  putting  an  ml  to  the  fuit  and 
claim.  See  2  Bl.  Cpmm.  c.  21.  p.  349.  and  i  Cruifi^  4* 
and  notes  {b)  &  (r}.j 

(0  [See  13  Vitur^  Fine,  (X).  TmhJI.  i^  10  O^ 
SO.  ifej 

fervicQ 
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fervice  to  be  done,  or  money  paid,  there  the 
ttfual  way  was  coram  faribus^  that  the  feoffee 
might  not  lofe  the  profits  in  the  mean  time,  or 
the  poffeilion  be  delivered  before  the  contract 
could  be  completed*  Thus  it  ftood  fonie  time 
after  the  conqueft ;  but  the  after  kings  endeavour* 
ing  to  retrench  the  privilege  of  the  great  lords  [d\ 
they  firil  in  Magna  Charta^  and  after  by  the 
ftatute  of  ^ia  emptores  terrarum^  began  to  ad- 
mit of  alienations  without  fine  to  the  lord ;  and 
the  a&8  of  the  court-baron  were  only  efteemed  [  102  ] 
to  create  notoriety  among  the  tenants  of  the 
manor.  From  hence  grants  in  the  lords  courts 
were  omitted,  and  the  attornments  in  pais  were 
the  only  notorieties  of  fuch  grants,  no  fine  be- 
ing paid  to  the  lord ;  and  the  king's  courts 
creating  a  notoriety  all  over  the  land,  the  ufual 
way  was  to  make  the  grant  in  the  king's  court  . 
in  this  manner.  They  ufed  to  fuppofe  that  the 
parties  had  covenanted  to  alien ;  and  all  writs 
of  covenant,  as  being  an  action  of  public  conF- 
cern  to  the  juftice  of  th^  kingdom,  were  fueable 
only  in  the  king's  court;  and  by  confequence 
this  covenant  to  alien  was  fueable  there;  and 
that  court  being  pofieffed  of  the  matter,  as  an 
adverfary  caufe,  they  were  admitted  to  make  all 
manner  of  agreement  touching  fuch  fuit  de- 

9* Mil  11  I    ^ »       ■■      ■■    I    ■■-       .         ■    I        I  I  ■    ■■■     I    MIPMI       P        1  ,  W^ll  — 

(i)  Stamf.  di  Prarog.  tUgis  i8.  tf.    [Sec  Wrighet  Tin. 
156.  n»  (/).] 

pending 
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pending  {e)  ;  and  thefe  agreements  being  ami- 
cably made  by  way  of  compofition  before  the 
king's  court,  it  became  the  juftice  of  the  king's 
court  to  fee  them  performed ;  and  therefcM^  a 
fcirefcicias  iffued  to  execute  the  fine,  and  a  quid 
iA.'^zv^'i%%. juris  clamat  to  the  tenant;  but  by  the  fine 
nothing  paffed  but  what  the  grantor  could  feife, 
and  not  the  right  of  aftion,  for  the  danger  of 
maintenance;  but  in  the  quid  juris  clamat  the 
[  103  ]  tenant  was  compellable  to  attorn,  unlefs  he 
could  fhew  that  he  was  fubmitted  to  his  enemy; 
fo  that  here  the  ,provifion  made  by  the  quid  juris 
clamat  was  for  the  intereft  of  the  tenant;  but 
the  tenant  Was  not  compellable  to  attorn  in  two 
cafes.  Firft,  if  the  tenant  were  tenant,  in  tail ; 
for  be  claiming  fuch  a  right,  as  by  poffibility 
may  continue  for  ever,  is  looked  upon  as  mailer 
of  the  eftate,  and  not  bound  to  transfer  the  re- 
verfion  according  to  the  pleafure  of  the  grantee. 
Befides,  the  ftatute  law  is,  that  the  will  of  the 
donor  be  obferved,  and  therefore  they  cannot 
compel  him  to  transfer  the  tenure ;  but  if  hie 
^XXoxvi  gratis^  it  is  good,  becdufe  then  it  cannot 
be  prefumed  to  be  to'  the  prejudice  of  his  iflue. 
Secondly,  the  tenant  fhall  not  be  compejlled  %q' 
attorn,  if  the  grantee  will  not  allow  the  pxivi- 
leges  belonging  to  the  eftate ;  as  the  tenant  (hall 
not  be  compelled  to  attorn  to  the  mefne,  unle& 


(/)  [See  n.  (i)  to  Co^  Lttu  lax.  a.  and  n.  (i)  to  64.  tf. 

f,  t.  (8).    Cruifi  an  Fim^  &c.] 

they 
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•  tbey  allow  his  privilege  of  acquittal  againft  the 
fuperior  lord.  Nor  the  tenant  for  life,  where 
he  is  not  impeachable  for  wafte,  unlefs  they 
allow  that  privilege,  becaufe  this  being  a  final 
agreement,  with  the  utmoft  notoriety  in  the 
king's  court,  the  tenant  can  have  no  new  privi- 
lege, but  what  appears  of  record.  So  if  the 
grantee  fue  B,fcire  facias  againft  the  tenant,  and  [  I04  ] 
has  judgment  to  execute  the  fine  for  any  part  of 
the  fervices,  it  is  an  attornment  for  the  whole ; 
for  the  tenant  had  opportunity  to  plead  in  the 
Jcirtfaciasy  why  he  fliquld  not  be  compelled  to 
attorn. 

There  needs  no  attornment  to  a  devife,  be-  sea  585,  6. 
caufe  thefe  are  by  the  cuftoms  of  towns  and 
boroughs  for  the  promoting  of  trade,  and  do 
not  require  the  notoriety  of  a  feudal  convey- 
ance; and  as  no  livery  is  required,  where  it  is 
an  eftate  in  pofTeilion,  fo  no  attornment  is  re-  stn.  166. 
quired,  where  it  is  a  reverfion. 

Of  a  right  a  man  cannot  properly  be  difTeifed,  sea.  l%^,  s,  9, 
though  he  may  of  his  pofieflion ;  for  it  is  a 
coQtradidion  in  terms,  that  a  man  by  wrong 
ihould  have  my  right  (/*) ;  therefore  I  cannot 
be  dtfleifed  of  a  reverfion,  while  my  tenant 
remains  in  pofiefiion;  for  though  my  tenant 
ihould  attorn  to  fome  body  elfe,*  that  would  not 
|Htt  me  out  of  poffeffion  of  my  reverfion,  be- 

(/}  [And  it  is  a  contradiction  alfo  that  a  man  ihould  be 
di^fed  of  that  of  which  he  had  no  fei(in.] 

caufe 
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caufe  the  right  being  in  me^  it  coul^  not  be 
transferred  to  any  body  elfe^  but  by  fome  a£k  of  r 
my  own ;  and  the  payment  of  my  tenant  is 
but  a  wrongful  payment,  and  doth  not  give 
him  my  right.  So  it  is  if  I  am  feifed  of  a 
rent-charge,  and  the  tenant  of  the  land  pays  it 
r  105  ]  to  another,  this  does  not  deveft  me  of  my  right, .. 
becaufe  the  wrongful  payment  of  my  tenant 
cannot  alter  my  right ;  it  is  therefore  a  payment 
in  his  own  wrong,  and  it  ftill  remains  in  arrear 
to  me ;  but  if  I  am  diffeifed  of  the  demeans  of 

Ld.  luym.  862.  my  manor,  the  fervices  yet  remain  in  me,  be- 
caufe the  right  to  the  fervices,  by  the  feudal 
contradlj  is  not  devefted  out  of  me  by  the 
wrongful  pofleffion  of  the  demeans  of  my 
manor ;  but  becaufe  all  the  feudal  fervices  are 
to  be  done  in  fupport  of  the  manor,  the  knights 

Haic'sHift.  c.  fervices  being  the  attendances  of  fuch  tenants  in 
^'  ^* '  ^'  the  general  defence  of  the  realm,  imbodied 
under  the  lord  of  the  demeans,  that  carried 
;  provifions  to  fubfift  them ;  and  the  focage  fer- 
vices were  the  adual  ploughing  in  the  demeans 
of  the  lord ;  therefore  if  the  tenants  attorn  to  a 
diffeifor,  it  puts  him  into  the  poifeffion  of  fuch 
fervices,  as  acceflbry  and  belonging  to  the  de- 
means of  the  manor ;  and  if  the  diffeifor  die 
feifed  of  fuch  demeans  as  the  principal  after 
attornment,  then  the  difleiiee,  as  it  feems,  can- 
not diftrain  for  the  acceflbry  right  of  the  fer- 
vices ;  but  though  the  tenant  doth  attorn  to  the 
difleifor,  yet  he  may  afterwards  refufe,  to  avoid 

the 
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the  double  charge,  becaufe  this  does  not  take 
away  the  right  of  the  diffeifee,  but  that  he  may    [  106  ] 
enter  into  the  demeans,  or  diftrain  for  the  fer- 
vices  {g) ;    for  till    the    right   of  pofleffion   is 
gained  by  a  defccnt,  the  difleifee    may  recon- 
tinue  which  part  of  the  manor  he  pleafcs.    If  a 
man  let  parcel  of  ttte  demeans  for  life,  he  is  ftill 
Jord  of  the  manor,  and  the  reverfion  is  ftill  par- 
cel of  the  manor,  becaufe  held  of  him  as  lord 
of  the  whole  demeans,  and  therefore  fhall  pafs 
by  a  grant  of  the  manor;  but  if  a  manor  be 
leafed  for  life,  excepting  black-acre,  black-acre 
is  not  held  of  the  manor  j  for  it  does  not  hold 
of  fuch  tenant  for  life,  but  is  fevered  from  the 
manor,  and  therefore  will  not  pafs  by  a  grant  of 
fuch  manor ;  otherwife  it  is,  if  fuch  leafe  had 
been  made  for  years ;  for  then  the  freehold  had 
been  entire,  and  one  and  all  had  therefore  pafTed 
by  the  grant  of  fuch  manor. 


Of  DISCONTINUANCE.  [  107  ] 

It  is  an  alienation  of  the  pofleffion,  where  the  sca.  |92, 3, 

right  of  adion  is  left  in  another;  and  it 
began  in  the  cafe  of  the  hufbands  alienations  of 
their  wives  lands.     By  the  civil  law,  the  father 


{£)  [Sec  IFati,  en  Defc.  c.  i.  f.  a.  p.  61.] 

K  gave 
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gave  the  dos^  which  was  the  eft  ate  of  the  wife, 
given  on  the  marriage ;  and  if  it  confifted  of 
matters  moveable,  the  hufband  had  the  poflef- 
fion,  but  was  bound  to  reftitution  at  his  death ; 
and  even  an  adion  was  allowed  to  the  wife,  in 
cafe  the  hufband  fell  to  decay,  to  recover  dur- 
2384.*^*  ^**  ing  his  life.  If  it  confifted  of  things  immove- 
able, the  hufband  could  not  alien  without  the 
confent  of  his  wife,  by  the  Julian  law ;  and  by 
JuflintatC^  reformation,  he  could  not  alien, 
though  with  her  confent.  Conjlante  matrimonio 
rei  dotalis  dominium  civile  penes  maritum  eft^ 
naturale  penes  uxorem.  Dig,  lib.  23.  tit.  2.  De 
jure  dotium.  Ibid.  tit.  5.     Defundo  dotali. 

When  the  feudal  law  allowed  the  inheritance 
to  defcend  to  women  (A),  then  began  the  rights 
of  the  hufband  to  be  fettled.  Now,  fmce  all 
the  feudal  eftates  were  reckoned  civil  rights, 
therefore  there  was  no  room  for  the  diflindion 
[  108  ]  of  the  civil  law,  that  placed  the  civil  right  in 
the  hufband,  as  the  head  and  governor  of  the 
family,  and  the  natural  right  in  the  wife,  the 
legitimate  owner.  The  German  and  Northern 
nations  were  the  flrifteft  obfervers  of  the  rules 
of  marriage,  tying  only  one  man  to  one  wo- 
man, and  enjoining  ftrid  obedience  to  the  huf- 
band, even  before  their'  receiving  chriflianity, 
and  much  more  fo  afterwards.  Then  when  the 
woman  was  allowed  to  fucceed  into  the  feud, 


{h)  [S^tgnte^  11.  N.X.J 

when 
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\vhen  flie  took  hulband,  (he  had  no  feparate 

property,  but  the  whole  power  was  lodged  in 

the  hu(band,  and  they-  were  reckoned  as  one  in 

intereft;  therefore  the  hulband  had  the  right  of  Stra.M9. 

poflcffion,  and  the  wife  the  right  of  propriety ; 

or  in  other  words,  the  hufband  was  feifed  in 

the  right  of  his  wife  (/) ;  this  diftindtion  was 

before  known   in  the   feudal  law;   for  every 

perfon  that  carae  in  by  defcent,  or  by  lawful 

alienation  in  manner  before-mentioned,  by  the 

ancient  feudal  law,  had  the  right  of  poffeflion ; 

therefore  the   hufband  being  poflefled  of  the 

wife's  lands  by  the  marriage  contraft  (i),  was  w.iuyai.$»T. 

fuppofed  to  have  the  right  of  poffeffion ;  and 

by  confequencfe    the   hulband   having   aliened 

fucb  right  of  poffeflion,  fhe  was  anciently  driven 

to  her  writ  of  right,  by  the  opinion  of  Sir  Wil'- 

iiam  Herl^j  as  I  think  by  the  better  opinion,    f  loo  ] 

^  -f^«  3.  58.    2  Injl.  343.   for  the  wife  could 

not  complain  of  diffeifm  done  to  the  hulband, 

hecaufe  they  were  one  in  eftate  and  intereft, 

and  the  hulband  could  not  do  her  wrong ;  and  it 

^ould   be   very   abfurd   for  the   law   to   have 

allowed  to  complain  on  the  memory  of  her 


(0  [The  moft  accurate  cxprcffion  is,  that  the  huflbantf 
«»</wife  are  feifed  in  thi  right  of  the  wife,  the  fcifin  being 
properly  in  hath.    See  DougL  329.  Polyblank  v.  Hawkins,  j 

(i)  [For  marriage,  being  originally  with  the  approbation 
of  the  lord  of  the  fee,  was  a  dired  acceptance  of  the  huf- 
»*nd  as  tenant.  Sec  anU^  I2.  N.  XIL  and  pji.  224, 
N.  XCVII.   289.  N.  CXXXVI.] 

K  2  hufband. 
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hufband,  as  though  he  had  been  guilty  of  a 
violent  diffeifin  ;  therefore  the  ancient  law  gave 
no  pofleflbry  action,  which  complained  of  a 
violation  of  pofleffion,  but  only  allowed  her  to 
controvert  the  right ;  but  when  the  writs  of 
right  grew,  fo  tedious,  and  the  trial  by  battail 
grew  out  of  repute,  the  law  gave  her  a  reco- 
very by  the  writ  of  entry  ofcui  in  vita  (/) ;  and 
the  hufband  was  the  rather  fuppofed  to  have 
the  right  of  pofleffion  in  him,  for  that  being 
the  fuperior  and  governing  power,  he  might 
defend  the  pofleffion  by  all  adlions  ;  and  there- 
fore if  the  hufband  loft  by  default  in  a  poflef- 
lbry action,  this  put  the  wife  to  a  writ  of  right, 
as  before,  till  the  ftatute  of  Weji.  c.  3.  but  now 
an  adtual  entry  is  given  to  the  wife  and  her 
heirs  by  the  32  -S  8.  r.  28.  {m) 

The  prelates,  abbotSj  and  other  ecclefiaftical 
perfons  that  attended  the  courts  of  the  northern 
princes,  received  great  favour  and  donations  from 
them  ;  and  to  aggrandize  the  church,  and  other 
r  110  ]  political  reafons,  the  celibacy  of  the  clergy  in 
thofe  things  was  introduced ;  fo  that  according 
to  the  fuperftition  of  that  age,  fuch  abbots  and 
prelates  were  fuppofed  to  be  married,  to  the 
church,  in  as  much  as  the  right  of  propriety 
was  vefted  in  the  church,  the  eftate  being  ap- 


(/)  [Sec  F.  N.  B.  193.] 

\m)  [And,  confequently,  the  writ  of  cut  in  vita  has  fincc 
become  unneceflary  3  and  fee  F.  iV,  B.  J93.  in  margin.] 

propriaced  i 
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propriated;  and  the  bifhop  and  abbot,  as  huf- 
bands  and  reprefentatives  of  the  church,  had 
the  right  of  pofleffion  in  them  ;  and  this  the 
rather,  becaufe  they  might  maintain  the  adigns, 
and  recover,  and  hold  courts  within  their  ma^ 
nors  and  precin£is^  as  the   entire  owners;  and 
that  crowns  and  temporal  ftates  might  have  no 
reverfions  of  interefts  in  their  feuds  and  dona- 
tions.    Therefore,  fince  they  had  the  pofleffion 
m  fee,  they  might  alien  in  fee  \  but  they  could 
not  alien  more  than  the  right  of  pofleffion  that 
was  in  them  ;  for  the  right  of  propriety  was  in 
the  church  ;  therefore  the  biffiop  could  not  alien 
without  the  confent  of  the  chapter,  who  repre- 
fented  the  clergy  of  the  diocefe.     Nor  could 
the  abbot  ali6n  without  the  confent  of  his  houfe; 
but  the  parfon  had  an  eftate  only  for  life,  and 
the  fee  was  in  •abeyance;  yet  anciently  he- could 
alien  with  the  confent  of  patron  and  ordinary. 

Now  to  underftand  thefe  matters  aright,  as 
2\{o/e&.  643,  4,  5,  6,  7,  8.  it  will  be  neceflary 
to  take  a  ftiort  yiew  of  the  ancient' ftate  of  the    [  III  ] 
church.     We  find  by  the  fcriptures,  that  Chrift 
inftituted    the   apoftles,    and    the    apoftles  the 
bifliops,   and   the   bifhops   the   prelbyters   and 
deacons,  (firft  chofeh  by  the  church,)  the  prefby- 
tere  to  preach  in  the  villages,  and  the  deacons 
to  gather  the  charities  of  chriftians.     When  a 
bifliop  died,  the  church  chofe  out  of  the  prelby- 
ters  a  fit  perfon,  who  was  confecrated  by  the 
neighbouring  bi(hops.  Burners  Rights  of  Princes^ 
K  3  5>  6, 
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5,  6i  7,  8,  9,10,  1 1.  They  lived  alfo  upon  the 
voluntary  oblations  of  chriftians,  which  they 
diftributed  amoqgHbemlelvtfs  and  the  poor,  and 
being  fuftained  by  the  people,  were  therefore 
elected  by  them.  Ibid.  15,  16,  17.  But  in  the 
time  of  ConfiantifiCj  there  was  a  klcGt  cpmrnur 
Bity,  to  make  fuch  eledions.  IIh^.  ii,  12« 
And  afterwards  the  people  falling  out  about 
their  elections,  and  the  emperors  Slaving  f^tded 
the  falary  of  the  heathen,  priefts^  and  fevcral 
other  charities,  on  the  chriftian  priefts,  the  elec- 
tions were  made  by  the  emperor,  or  at  Icaft 
always  affented  to  by  him.  2^/i/.  4^,  47.  After- 
wards when  chriftianity  revived,  among  the 
northern  nations,  the  chriftian  bifhops  being 
the  courtiers  of  feveral  princes,  and  having 
^  1 12  ]  begged  great  feuds  for  the  church,  they  invefted 
them  into  thofe  great  bifhopricks  to  which  thofe 
feuds  were  annexed ;  and  gave  them  fuch  in- 
veftiture  by  the  ring,  virge,  and  ftafF,  as  a  fymbol 
of  the  feudiary  dependance  upon  them  {n).  IbiA 
149.  So  that  during  the  vacancy  of  a  bifhop- 
rick,  the  king  had  the  guardianfliip  of  the  fpi-» 
ritualties,  as  he  had  the  ward  of  his  temporal- 
ties  ;  fo  that  if  a  vacancy  happened,  the  king 
_  -» 

(»)  [Sec  2  Spir.  Lawsy  b.  30.  c.  21.  b.  31.  c.  9.  S«/* 
Uvan^  Left.  viii.  i  BL  Comm.  c.  2.  p.  155,  6.  c.  in 
p.  377,  &c.  fTeJ  on  Peersj  20.  2  Tyrr.  25.  Stu.  Diffl 
p.  3.  f.  6.  Co.  Litt.  344.  a.  Sild.  Tiu  Hon.  p.  2.  c.  St 
f.  14,  4cc.  and  the  title  Lay  Inveji.  of  Bijhopi  in  the  iatc 
editions  of  Jacob's  Law-Dia.} 

bad 
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had  the  right  of  prefentation  to  fuch  livings, 
where  the  patronage  was  in  the  biihop,  and 
prefented  to  the  bifliop  fucceeding.  Godb.  264. 
Shortly  after,  at  the  council  at {0)  they  en- 
deavoured to  fet  up  tithes  as  a  chriftian  demand 
that  had  been  anciently  a  tax  to  the  eaftern 
princes,  and  the  priefts  and  Levites  in  the 
Jewijh  theocracy.  And  whereas  the  bifliops 
ufed  to  diftribute  their  eftate,  upon  oblationst 
by  the  ancient  rules  of  the  church,  among  their 
own  prclbyters  and  the  poor;  now  they  re- 
ferved  the  lands  to  themfelves,  and  the  profita 
of  the  lands  and  the  tithes  became  an  ample 
provifion  for  the  reft  of  the  clergy ;  therefore 
encouragement  was  given  for  building  of 
churches  in  fmaller  diftrids;  and  all  fuch  per- 
fons  as  built  and  endowed,  were  to  have  the 
right  of  prefentation,  the  bifliop  condefcending^ 
upon  fuch  confiderations,  to  fix  the  tithe,  and 
the  fixed  refidence  of  the  prieft,  to  the  church,  [  113  ] 
during  his  life,  that  was  before  only  itinerary. 
Ibid,  113.  But  becaqfe  the  care  of  fouls  was 
only  committed  to  him  during  life,  he  was  not 
capable  of  the  fee,  and  therefore  the  fee  was  in 
abeyance  j  fo  that  there  was  this  difference  be- 
tween the  charaders  of  the  priefts  and  bifhops, 
that  the  bifliops  fucceeded  in  their  own  original 
right,  as  the  fucceflbrs  of  Chrift  and  his  apoftles, 
the  great  bifliops  of  fouls,  and  therefore  what 

(«}  [Tke  fecond  council  of  Mafwi^  A.  D.  585.] 

K  4  thej 
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they  took  was  to  themfelves  and  fucceffors ;  but 
the  pricfts  were  only  the  fubftitutes  of  the 
bifliops,  and  therefore  could  not  take  but  dur- 
ing their  lives.  The  parfon  therefore  being 
only  capable  to  take  for  life,  for  he  had  no 
proper  fucceffor  to  himfelf,  the  next  parfon 
coming  in  from  the  bifliop,  and  by  his  inftitu- 
tion ;  and  yet  the  fee  being  out  of  the  patron, 
and  not  given  to  the  bifhop,  but  appropriated 
to  the  ufe  of  that  particular  church,  it  was  laid 
to  be  in  abeyance;  but  to  all  beneficial  pur- 
pofes,  the  law  allows  him  to  fuppofe  himfelf 
to  haye  an  inheritance,  though  he  has  hot  pro- 
perly any  fucceffor;  and  therefore  the  parfon 
may  bring  an  action  of.  wafte,  a  writ  of  entry 
Co.  Litt.  34T.  ad  communem  legem^  in  conjimili  cafu^  ad  termi^ 
-  num  qui  prateriit^  a  quod  ptrmittat  in  the  debet ^ 
[  1 14  ]  a  writ  of  mefne,  a  contra  formam  feoffamenti^ 
and  fhall  receive  homage,  becaufe  thele  are  for 
the  benefit  of  the  fee  in  abeyance ;  the  defence 
of  which  the  law  has  committed  to  him ;  but 
th^  law  has  provided  him  2^  juris  utrum^  and  he 
fliall  not  have  a  writ  of  right,  fince,  for  the 
reafon  above-mentioned,  he  cannot  claim  it  as 
his  right  and  inheritance. 

But  though  the  bifliop  fent  out  the  prefbyters 
to  fill  the  cure,  yet  they  referved  a  number  of 
.  prefbyters ;  and  as  formerly  all  the  prefl^yters 
were  confulted  touching  the  affairs  of  the 
church  and  the  difpofition  of  the  church  re- 
venues;   fo  now,  when  the  preibyte;rs  were 

fettled 
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fettled  in  the  parochial  churjch,  they  confulted 
this  feleft  number,  which  anciently  were  ten ; 
and  thefe  were  allowed  a  flipend  out  of  the 
church  eftate,  called  prabendum\  thence  they 
were  called  prabendarii^  and  the  dean  had  his 
name  quia  dents  prapofttus. 

When  churches  were  thus  regularly  fettled, 
the  biihop  began  to  affume  a  fupreme  power^ 
and  by  many  ads  and  new  do£trines,  fet  him- 
fclf  at  the  head  of  the  church  ;  and  then  he 
was  willing  to  fettle  the  election  of  the  biflhrop 
in  the  chapter,  and  on  their  differences,  to 
frame  an  appeal  to  himfelf.  And  in  the  wars, 
in  the  time  of  king  "^obn^  they  got  this  fuccef- 
fion,  that  the  king  firft  gave  the  chapter  leave  [  115  ] 
to  choofe,  and  then  they  fhould  proceed  to  eled 
a  fit  perfon.;  this  begot  many  controverfies  be- 
tween the  Succeeding  kings  and  the  popes,  but 
at  laft  the  kings  prevailed,  and  only  gave  the 
chapter  leave  to  choofe  the  perfon  they  ap- 
pointed. 

Donatives  are  parts  of  the  king's  regale  (^) ; 
for  as  he  invefted  perfons  in  their  epifcopal  ju- 
rifdidion,  fo  he  could  ereft  churches  exempt 
from  their  vifitation ;  for  fince  the  prince  con- 
ftituted  the  extent  of  the  bifhoprick,  and  gave 
the  feuds  that  fupported  it,  he  could  limit  the 
bounds  of  fuch  jurifdidion.  Therefore  before 
the.  parochial   right  of  tithes  were  ^fettled,  he 


(^)  [Scc^  BU  Cmm*  c.  3.  p.  23.    Co.  LHu  344.  a.} 

might 
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might  ere6:  a  donative  with  tithes  and  cure  of 

fouls;  aad  at  this  day  he  may  ere<3;  a  chajpd 

donative  with  lands,  or  impowef  any  man  to 

«  eredt  it  (/),  becaufe  he  takes  away  none  of  the 

fettled  rights  of  the  church.     But  fuch  church 

or  chapel  mud  be  confecrate,  and  fuch  parfon 

muft  have  orders  frtfm  the  bi(hop,  otherwife  he 

cannot  officiate  in  fpiritual   things ;   hilt  fuch 

church  (if  prefented  to  by  the  lawful  patron) 

becomes  prefcntative  (/),    becaufe   the   biihop 

thereby  takes  upon  him  the  cur^  of  fouls  there, 

by  the  confent  of  the  lawful  patron  ;  and  then 

[  Il6  ]    by  the  rules  of  the  chriftian  religion,  he  cannot 

lawfully  part  with  them.     But  if  he  take  up 

the  prefentation  from  a  diffeifor  of  the  manor, 

this  makes  no  fuch  alteration,  for  the  bifliop 

has  not  the  lawful  cure  by  fuch  prefentation; 

but  the  parfon  of  fuch  donative  churches  has 

the  land  only  for  life,  after  the  manner  of  other 

prefcntative  parfonages;  for  that  is  the  intent 

of  the  eredion  ;   for  the  defign  of  the  prince  is 

not  to  conftitute  a  bifliop  to  have  perpetual  fuc- 

ceflbrs,   which   power  perhaps   is   not   in  the 

prince,  but  muft  by  the  rules  of  the  church 

come  from  the  fucceffors  of  the  apoftles ;  but  it 

is  his  defign  to  ercQ,  a  parfonage  out  of  the 

jurifdidion  of  the  bifliop,  which  he  may  do, 

becaufe  he  may  determine  the  extent  of  the 

diocefe ;  and  being  ereded  in  analogy  of  a  pa»* 

(P)  [See  »  SL  Comm.  c  3«  p.  23.    Co*  Litu  344.  a."] 
7  fonage, 
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fonage,  the  property  muft  be  fuppofed  in  him 
as  in  others.  Co.  Litt.  344.  Digefi.  197.  Godi^ 
201,  202.  1  Roll.  Rep.  2,  3.  6'jfir.  7.  13. 
Britt,  100,  103,  4.  and  from  205  to  250.  and 
cfpedally  238,  (q) 

The  third  fort  of  difcontinuance  is  that  of 
tenant  in  tail,  and  he  is  confidered  as  the  perfom 
that  has  the  inheritance  in  him,  and  therefore 
has  the  right  of  poffeffion  inheritable.  Whe* 
therefore  fuch  tenant  in  tail  makes  a  feoflFment 
ia  fee,  he  alieas  the  right  of  pofleflion  ;  for 
though  the  ftatute  De  donis  preferves  the  right  [  117  ] 
of  the  heir,  yet  it  does  not  preferve  the  poflfef* 
fion;  for  it  would  have  been  abfurd  to  fay, 
that  tenant  in  tail  could  have  committed  a  dii^ 
feifm  i^on  his  heir,  who  is  to  take  by  right  of" 
reprefeotation  from  him.  Hence  alfo  the  ftatute 
gives  the  fbrmedon  in  defcender,  remainder  or 
rcvcrteif,  as  the  remedy  to  recover  the  poflef&on, 
together  with  the  right  of  propriety ;  and  there 
is  no  adion  to  recover  the  one  diftinA  from  the 
other ;  therefore  the  feoffee  of  tenant  in  tsa!  has 
the  right  of  poffeffion,  and  the  iffue  the  right  Of 
projwiety  in  him. 

There  is  alfo  a  farther  reafon  of  coflvemence 
why  in  all  thefe  three  before- mentioned  cafes, 

(f)  [By  ftat.  \  Eliz.  c.  19.  13  EHz,  c.  10.  and  i  JiUi 
c.  3.  ccclefiaftical  perfoos  are  difabled  to  alien,  (eiicept  for  m 
certain  period,  and  in  the  manner  prercribed  in  tho(e  ftatules,) 
or  to  difcontinue  their  livings,  or  the  property  which  they 
poflcfs  in  the  right  of  their  churches*] 

the 
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the  entry  is  taken  away,  becaufe  the  feoffment 
had  anciently  a  warranty  (r)  annexed  unto  it, 
which  defended  fuch  right  of  pofleffion;  and 
when  a  man  had  a  warranty  to  cover  his  poffef- 
fion,  it  was  not  fit  he  fhould  be  put  out  of  pof- 
feilion  by  any  adl  in  paisy  without  bringing  in 
his  warrantor  by  voucher;  and  therefore  the 
entry  was  difallowed  in  fuch  cafes,  that  a  man 
might  not  be  obliged  to  the  expence  of  getting 
his  judgment  in  the  writs  of  warrantia  cbarta. 
Sea.  59«,  9,  If  tenant  in  tail  be  difleifed,  and  releafes  to 
[  1 181  *^^  difleifor  alb  his  right,  this  works  no  difcon- 
tinuance;  for  a  releafe  being  a  conveyance  in 
fecret  catinot  pafs  a  poffeffion  ;  for  a-  pofleilioa 
by  the  rules  of,  the  feudal  law  cannot  pafs  with- 
out a  notorious  ceremony  coram  paribus^  that 
the  ftranger  may  know  in  whom  the  fee  is 
lodged,  and  againft  whom  to  bring  his  praape\ 
as  alfo  that  the  lord  may  know  in  whom  the  fee 
is,  that  he  may  avow  upon  his  tenant,  fo  that 
the  releafe  can  pafs  the  right  only.  But  the 
diffeifor  that  has  the  poiTeflion,  may  take  a  re- 
leafe of  the  right,  becaufe  he  may  make  his 
wrongful  pofleflSon  rightful,  if  the  diffeifec  con- 
veys his  right,  and  the  ftranger  has  no  injuryi 
fince  he  muft  bring  his  prcecipe  againft  the 
tenant  in  poffeffion,  and  the  lord  may  avow  on 
cither,  till  notice  of  the  conveyance  and  tender 
of  arrears,  and  then  muft  avow  on  the  releafee 

(r)  [Sec  n;  XLIV.] 

only, 
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only;  fince  the  ftatute  of  ^ia  emptores.  But 
fmce  the  right  of  pofTefSon  is  in  tenant  in  tail, 
why  may  not  he  pafs  the  right  of  pofleffion  to 
the  diffeifor  by  fuch  releafe?  The  anfwer  is 
plain :  A  conveyance  that  cannot  pafs  the  poC- 
fcffion,  cannot  pafs  the  right  of  pofleffion ;  for 
no  conveyance  can  pafs  the  right  of  pofleflion 
diftmd  from  the  right  of  propriety,  but  fuch  a 
conveyance  that  pafles  the  very  pofleffion,  which 
a  releafe,  being  a  conveyance  without  folemnity,  [119] 
mil  not  do.  But  the  harder  quefl:ion  is.  What 
cftate  hath  fuch  a  difleifor,  after  fuch  a  releafe 
by  tenant  in  tail  ?  Some  have  faid,  that  he  has 
an  eftate  to  him  and  his  heirs  during  the  life  of 
tenant  in  tail;  fo  that  then  he  I^as  only  a  free-  Ld. Raym.996. 
hold,  and  the  heir  is  a  fpecial  occupant,  and  ^^ 
has  no  fee  in  him,  becaufe  a  lefs  cftate  by  right 
will  drown  a  greater  by  wrong ;  for  a  man  fliall 
never  be  prefumed  to  do  wrong,  when  he  may 
hold  by  right,  i  Saund.^6i.  Others  have 
held  that  the.difleifor  has,  in  fuch  cafe,  a  fee- 
fimple,  and  that  his  wife  is  dowable,  but  that  it 
is  determinable  by  the  entry  of  the  iflue  in  tail; 
and  the  reafon  is,  becaufe  when  a  diflfeilin  is 
comtniited,  the  whole  fee  is  notorioufly  in  the 
difleilbr  by  his  poflTeffion,  which  cannot  be 
abridged  and  turned  into  an  eftate  for  life  with- 
out an  afl;  of  notoriety.  For  if  there  could  be 
fuch  tranfmutatlon  of  eftates  without  the  fo- 
lemnitics  of  entry,  no  man  would  know  in 
whom  the  fee  refides;  fo  the  releafe  leaves  the 

difleifiu 
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diffcifin  injiatu  quo^  as  to  the  entry  of  the  heir 
on  him.  For  this  fee  Co.  Litt.  p.  io6*  and 
lo8.  ^.     lo  Co.  96.   Seymours  cafe,  revived  by 

Holt  in  the  cafe  of (j*).     And  the  lame 

law  of  a  bargain  and  fale ;  for  that,  when  it 

(Same  over  from  equity  to  be  a  conveyance  at 

£  I20  ]    law,  pafTed  only  a  right,  as  a  releafe  to  difleifor 

would  have  done  before.     But  a  releafe  with 

warranty  works  a  difconiinuv^ce  ;  for  at  common 

law,  the  warranty  was  a  voluntary  covenant  of 

the  force  of  a  feudal  contradt,  and  repelling  the 

warrantor  from  claiming  the  land,  and  obliging 

him  to  defend  it.    And  though  the  ftatute  takes 

away  the  force  of  fuch  covenants,  that  they 

fliall  not  bar  the  iffue,  yet  the  ilTue  muft  cfaim 

in  the  method  the  ftatute  prefcribes,  viz.  by 

ftdion,  and  therefore  it  works  a  dJifcontinuance, 

finc9  the  iffue  in  fuch  cafe  cannot  recontinue 

but  by  action  only. 

Sea.  602,3,4,      Bm;  ^ije  warranty  muft  defcend  on  the  per- 

UR*yin,435-  fou's  claiming  the  land;  for  if  he  be  not  heir, 

he  is  not  bound  to  defend  the  lands,  after  the 

manner  of  a  feudal  lord ;  and  therefore  he  is 

not  repelled  from  claiming  them. 

Sea.  606, 7, «,      Are    all   feveral    inftances    of   conveyances, 

'*    '    *        whicli  pafs  the  right,  and  work  no  difconti- 

nuance  (/). 

(0  [Of  MachcU  V.  Clarke,   i  Lard  Rajmrnd^  IJ^*  ^^ 
fee  n.  (i)  to  Co.  Lift.  331.  a.] 

(OCSecN.XLV.] 
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If  tenant  in  tail  grant  "  alibis  ejlate  («)'•  in  s«a.6i3. 
fee,  and  gives  livery  thereon,  this  works  no 
difcontinuance,  becaufe  he  has  an  eftate  for  the 
purpofe  of  alienation  but  for  term  of  his  life* 
&t&.  614,  15,  16,  17,  J  8.  are  farther  inftances 
of  conveyances  that  pais  a  right  from  tenant  in  [121] 
tail,  and  therefore  work  no  difcontinuance. 

If  tenant  in  tail  makes  a  leafe  for  life  [w\  ^ea.  619,  ac, 
this  works  a  difcontinuance  during  the  eftate  for 
life,  becaufe  he  parts  with  the  freehold  out  of 
him,  and  gains  a  new  reverfion  to  the  tenant  in 
tail.  Now  if  he  grants  this  new  reverfion  in 
fee,  and  tenant  for  life  attorns,  and  tenant  in 
tail  dies  during  the  life  of  tenant  for  life,  and 
then  tenant  for  life  dies,  the  ifTue  in  tail  may 
enter,  becaufe  this  the  difcontinuance  is  at  an 
end,  by  the  death  of  tenant  for  life;  and  the 
grant  of  the  reverfion  being  fecret,  muft  be  in- 
tended to  pafs  no  more  than  it  lawfully  might 
pafe,  unlefs  it  were  executed  by  entry  intb  the 
poffeffion  ;  for  fince  it  operates  only  as  a  grant, 
it  muft  be  only  intended  to  pafs  the  reverfion 
during  the  life  of  tenant  in  tail,  which  he  had  a 
lawful  power  to  grant,  and  not  eftablifh  a  right 
of  propriety  diftindi  from  the  right  of  poffef- 
fion.  But  if  a  man  had  thus  granted  the  re- 
verfion, and  tenant  for  life  had  died,  and  then 
the  grantee  had  entered  by  force  of  the  grant, 
and  the  tenant  in  tail  had  died,  this  had  worked 


W  [Sec  N.  XLVL]  (w)  [Sec  N.  XLVIL] 

a  dif- 
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a  difcontinuance ;  for  the  grantee's  entry  works 
a  fecond  notoriety,  which  plainly  manifefts  a 
difcontinuance  of  the  entire  fee-fimple.  But  it 
[  122  ]  may  be  afked,  why  fuch  grant  operates  by  the 
fubfequent  entry,  to  pafs  more  than  it  lawfully 
may  pafs ;  for  if  the  grant  and  attornment  only 
operate,  to  pafs  a  rightful  eftate,  why  doth  the 
fubfequent  entry,  in  purfuance  of  fuch  grant, 
make  it  pafs  a  wrongful  one  ?  The  anfwer  is 
plain  J  the  grant  and  attornment  of  tenant  for 
life  pafs  the  new  reverfion  depending  upon 
that  eftate  for  life.  But  fince  grants  in  their 
own  nature  are  fecret,  and  therefere  pafs  no 
more  than  they  lawfully  may  pafs,  it  follows 
that  this  grant  and  attornment  alone  cannot 
pafs  the  reverfion,  fo  as  to  difinherit  the  tenant 
in  tail :  but  if  it  be  executed  by  entry,  then  it 
will;  for  the  entry  is  a  notoriety,  that  the 
grantor  intended  to  perpetuate  the  difcontinu- 
ance, and  to  continue  a  right  of  poifeffion  dif- 
tind:  from  the  propriety,  and  muft  be  equal  to 
a  fecbnd  feoffment,  which  he  might  make  when 
tenant  for  life  dies,  during  his  life;  but  if  he 
had  died  before  tenant  for  life,  he  had  not  been 
capable  of  fuch  feoffment,  and  confequently  of 
no  difcontinuance  that  is  tantamount ;  for  the 
grant  and  attornment  of  tenant  for  life  fhew  an 
endeavour  to  pafs  the  new  reverfion,  and  the 
entry  in  purfuance  thereof  mufl  be  to  all  man- 
ner of  purpofes  tantamount  to  a  new  feoffment, 
and  therefore  continues  the  righ;  of  pofTeffion 

diitia^ 
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diftinA  from  the  propriety,  and  is  by  the  law 
conftmed  not  to  operate  as  a  grant  merely,  but 
taking  the  adks  mod  ftrongly  againft  the  parties, 
it  is  interpreted  to  operate  as  a  feoffment* 

If  tenant  in  tail  infeoffs  him  in  the  immedi-  sea.  $2s>  ^• 
ate  reveriion  or  remainder,  this  operates  as  a 
furrender,  and  therefore  pafles  no  more  than  it 
lawfully  may  pafs,  and  confequently  works  no 
difcontinuance  ;  but  if  the  feoffment  were  to 
the  more  remote  reveriioner,  or  to  the  immedi- 
ate reverfioner  with  sqyy  other,  it  is  a  difc6n-' 
tlnuance,  becaufe  it   cannot  be  interpreted  to 
operate  as  a  furrender  (x). 

Are  all  inftances  {y)  in  grants  that  work  no  sca.6»7,s,9, 
difcontinuance,  cau/a  quafupra^  /e£l.  633,  4,  5. 
If  an  infant  hufband  aliens  the  wife^s  lands,  this 
works  no  difcontinuance,  but  the  wife  after  the 
death  of  her  hufband  may  enter  j  for  the  infant 
had  no  difpofing  power,  and  therefore  could  not 
part  with  the  right  of  poffeflion,  but  fo  as  he 
might  lawfully  aflume  it  whenever  it  appeared 
to  be  for  his  benefit ;  and  if  the  right  of  poflef- 
fion  was  ncvei"  parted  with,  after  the  death  of 
the  hulband  it  is  in  the  wife,  and  fhe  may  enter 


(4  [See  N.  XLVIIL] 

(;)  [Seflions  627  and  628,  are  where  an  abbot  granls  a 
«tvcrfion,  or  other  thing  which  lies  npt  in  livery:  fecSf. 
629,  is  a  difcontinuance:  fediions  630  and  631,  are  with 
livery :  and  fed.  632,  on  condition  :  and,  confequently, 
the  li^dioas  629,  63O9  631,  and  632,  fliould  not  have  been 
inferted  in  the  margin.] 

L  and 
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and  defeat  fuch  alienation,  fince  it  was  never 
abfolutely  parted  with  at  the  time  of  fuch  alie- 
nation. 
[  124  ]         My  Lord  Coke  is  of  opinion  in  this  cafe  {y*) 

^^'  ^^^'  that  by  fuch  furrender  to  the  fecond  bulband  the 
difcontinuance  is  taken  away ;  for  by  the  fur- 
render  the  eftate  for  life  is  drowned,  and  then 
there  is  no  alienation  in  being  to  work  a  difcon- 
tinuance ;  for  the  furrender  of  the  eftate  to  the 
fecond  hufband  is  a  giving  up  the  eftate,  and  not 
an  aflignment  of  it  over. 

se^.  637, 8, 9.  It  is  to  be  known  that  tenant  in  tail  has  the 
right  of  poffeffion  inheritable,  and  therefore  he 
may  difcontinue  the  fame  in  fee  by  his  feoflPment, 
becaufe  fince  he  has  an  inheritable  poffeffion,  it 
follows  of  confequence,  that  he  may  alien  it 
without  any  diffeifin  to  any  perfon ;  but  if  he 
only  makes  a  leafe  for  life,  he  executes  but  part 
of  his  power :  for  fince  he  had  a  poffeffion  in- 
heritable, he  from  that  poffeffion  has  privilege  to 
alien  in  fee  without  diffeifin  to  any  one ;  and 
therefore  after  fuch  leafe  for  life  he  grants  the 
reverfion  in  fee,  and  tenant  for  life  attorns ;  and 
after  tenant  for  life  dies,  and  the  grantee  of  the 
reverfion  enters  in  the  life  of  tenant  in  tail,  this 
is  a  difcontinuance  of  the  fee  ;  for  fince  he  had 
originally  an  inheritable  poffeffion,  this  is  an  ex- 
ecution of  the  farther  remaining  part  of  his 
.  power,  and  amounts  to  an  alienation  of  the  fee 

(>*)  [SccN.XUX.] 
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by  a  fecond  feoffment ;  for  having  originally  an 
inheritable  poffeflion,  he  might  difcontinue  the 
fame  in  fee ;  and  when  he  executes  but  part  of 
his  power,  the  reft  remains  in  him  ;  and  there- 
fore, if  he  has  afterwards  opportunity  in  his  * 
life,  he  may  execute  it  by  a  fecond  alienation. 
But  if  tenant  in  tail  makes  a  leafe  for  life,  and 
dies,  and  the  iflue  grants  the  reverfion,  and  the 
tenant  attorns,  and  then  tenant  for  life  dies,  and 
the  grantee  enters,  and  the  iflue  in  tail  dies, 
leaving  a  fon ;  this  is  no  difcontinuance,  but  that 
the  fon  may  enter  ;  for  the  ilTue  in  tail  had  no 
inheritable  pofleflion  in  him,  in  as  much  as  the 
right  of  the  intail  only  defcended  on  him,  and 
not  the  pofleflion  ;  and  therefore  he  could  not 
have  any  power  to  alien  a  right  of  pofleflion 
that  was  never  in  him  j  and  confequently  his 
grant,  when  he  never  had  any  original  right  of 
pofleflion,  by  virtue  of  fuch  entail,  doth  not  di(^ 
continue  the  right  of  pofleflion  (5s),  fo  as  to  bar 
the  fon  from  his  entry.  So  if  tenant  in  tail 
makes  a  leafe  for  life,  and  then  grants  over  the 
reverfion,  and  the  tenant  for  life  attorns,  and  then 
the  grantee  grants  over,-  and  the  tenant  attorns 
to  the  fecond  grantee,  and  dies,  and  the  fecond 
grantee  enters  in  the  life  of  tenant  in  tail,  and 
then  the  tenant  in  tail  dies,  this  is  no  difconti- 
nuance to  bar  the  ifllie,  but  that  he  may  enter  ;  [  126  ] 
becaufe,  though  the  tenant  in  tail  had  an  origi- 


(2)  [See  N.  L.] 

L  2  nal 
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nal  right  to  difcontinue  during  his  life,  becaufe 
he  had  the  right  of  pofleffion  in  him  ;  yet  the 
firft  grantee  had  no  right  of  pofleffion  in  hini, 
nor  ever  was  feifed  of  the  land  by  virtue  of  the 
entail,  .or  otherwife  ;  and  fince  he  never  had  the 
right  of  pofleffion  in  him,  he  cannot  aJien  the 
right  of  poflTeffion,  fo  as  to  work  a  difconti* 
^  nuance. 

Alfo  'tis  to  be  noted,  that  if  a  man  has  the 
,;  right  of  pofleffion,  and  is  not  poflefl^ed  by  virtue 

:f  of  the  entail,  there  he  cannot  work  a  difconti- 

it  nuance,  unlefs  by  warranty ;  as  if  there  be  grand- 

';  father,  father,  and  fon,  and  the  grandfather  is 

feifed  in  tail,  and  the  father  dijfctfes  the  grand- 
%^  father,  and  makes  a  feofl'ment  in  fee,  and  dies, 

I  this  works  no  difcontinuance,  becaufe  the  father 

was  not  pofleflTed  of  the  entail,  but  of  a  fee-fim- 
ple  by  diflfeifin,  which  was  fubje£t  to  the  entry 
^  of  the  tenant  in  tail,  and  confequently  the  alienee 

is  fubjedl:  to  the  entry  of  the  iflTue  in  tail,  in  as 
much  as  the  father,  that  made  the  alienation^ 
I  had  only  the  naked  pofleffion  by  the  difleifin, 

i*  And  not  the  right  of  pofleffion  by  virtue  of  the 

crttail ;  but  if  the  father  had  enfeoffed  vvith  nvar^ 
ranty^  this  had  been  a  bar,  becaufe  the  heirs  in 
that  cafe  had  been  bound  by  contra^  to  defend 
[  127  1  that pojfejfion^  and  therefore  had  been  ever  after- 
wards repelled  from  claiming  it,  if  aflfets  de- 
fcended*  But  if  tenant  in  tail  makes  a  leafe  for 
life,  and  dies,  and-the  reverfion  defcends  to  the 
iflue,  and  the  iflue  grants  the  reverfion  with  war^ 

ranty^ 
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ranty^  and  tenant  for  life  attorns  and  dies,  and 
the  grantee  enters,  and  the  iflue  dies  leaving  a 
fon  ;  this  is  no  difcontinuance,  but  the  fon  may 
enter ;  for  he  is  not  barred  by  this  warranty  ; 
for  the  iflue  in  this  cafe  only  transfers  the  rever^ 
Jion^  and  not  the  pojfejjion^  or  right  of  pojfejjton ; 
and  therefore  the  iflue  in  this  cafe  is  not  repelled 
from  claiming  the  poflTeflion,  which  was  never 
transferred  to  the  grantee,  and  to  which  the 
warranty  was  never  annexed ;  for  it  were  abfurd 
to  conftrue  the  warranty  to  extend  to  the  poflef- 
fion  of  that  which  never  was  in  pofleflion,  at  the 
time  when  the  contraft  was  rhade. 

Thefe  are  fpoken  of  in  the  fe£l.  next  forego-  sea.  640, 64i» 
ing.  Se£l.  643,  4,  5,  6,  7,  8.     Tide  in  the  Com-  *' 
ment  on  SeEi.  595, 

If  tenant  in  tail  be  diflTeifed,  and  he  releafes  sca.649,650. 
to  the  difleifor  all  his  right,  this,  as  is  faid,  puts 
the  eftate-tail  in  abeyance  {a)  j  becaufe  having 
part  away  all  his  right,  he  cannot   have  right 
contrary  to  his  own  releafe.     If  there  be  tenant  Ld.  Raym.  314. 
for  life,  remainder  in  tail,  and  the  tenant  in  tail    [  128  ] 
releafeth  to  the  tenant  for  life  all  his  right,  this  stra.  969. 
had  put  the  tail  in  abeyance  ;  fo  that  he  could 
not  afterwards  have  maintained  an  a£lion   of 
wafte ;  but  if  the  remainder  had  been  in  fee, 
and  he  in  remainder  had  releafed  all  his  right, 


(tf)  [But  the  entail  is  not  difcontinved ;  an^iit  only  re- 
mains ill  abeyance  dufing  the  life  of  the  anceftor.  See  ante^ 
117.  and  Lltt.  atibecnd  of  fed.  649*3 

L  3  the 
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the  remainder  ftill  continues  in  the  tenant  in 
fee,  and  he  may  have  an  adion  of  wafte.  And 
the  reafon  of  the  diflTerence  is  this,  that  when  the 
tenant  in  fee  releafes  all  his  right,  he  only  con- 
firms the  eftate  to  tenant  for  life,  during  his  life ; 
and  for  want  of  words  of  inheritance  {b)  it  pafies 
no  farther  intereil ;  and  therefore  he  has  ftiil  a 
remainder  depending  on  an  eftate  for  life,  ta 
which  an  adlion  of  wafte  belongs.  But  tenant 
in  tail  cannot,  by  the  releafe  of  all  his  right,  pafs 
an  eftate  during  the  life  of  the  releafee,  but  only 
paffes  an  eftate  during  his  own  life ;  and  there- 
fore having  put  all  his  right  out  of  him,  he  can- 
liot  bring  an  a£tioq  relating  to  fuch  rights 


[  129]  Of  REMITTER. 

HThe  notion  of  remitter  ftands  on  the  prin- 
ciples we  have  already  laid  down ;  for 
either  there  is  a  naked  pofleffion  diftindl  from 
the  right  of  pofleffion  and  propriety,  or  elfe 
there  is  a  right  of  pofleffion  diftindl  from  the 
right  of  propriety.  Now  where  there  is  a 
naked  pofleffion  diftind  from  the  right  of  pof- 
feffion  and  propriety,  as  between  diflfeifor  and 

(i)  [See*  aniij  ji..    For  the  rcleafc  of  the  remaipder- 
inan  operates  by  yv^y  of  (nlar^ment.] 

diflcifee, 
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difleifee,  where  the  entry  is  congeable  (r) ;  ther^ 
if  the  difleifee  takes  back  the  pofleffion  from  the 
difleifor  he  is  remitted.  For  it  cannot  be  other- 
wife,  that  when  he  has  taken  back  the  pofleflion, 
he  (hould  be  feated  in  his  old  right ;  for  he  who 
has  really  the  title,  cannot  claim  from  a  difleifor 
that  has  no  title  at  all ;  and  it  would  be  very 
abfurd  and  unreafonable,  that  the  difleifee  by 
accepting  his  own  pofleflion^  fliould  transfer 
back  any  right  to  the  diflcifon  But  where  the 
diffeifor  transfers  it  back  for  life,  or  years,  by 
deed  indented,  or  by  matter  of  record,  there  the 
difleifee  is  not  remitted ;  for  if  a  man  by  deed 
indented  takes  a  leafe  of  his  own  lands,  it  fhall 
bitid  him  to  the  rent  and  covenants  ;  becaufe  a 
inan  can  never  be  allowed  to  afiirm  that  his  own  [  130  ] 
deed  is  inefieftual,  fince  that  is  the  greatefl:  fe- 
curitjr  on  which  men  rely  in  all  manner  of  con- 

trafting.  The  fame  law,  if  it  had  been  by  matter  ^-  ^*y«.  13. 
^      ^  ^  '16, 1511. 

01  record ;  for  that  is  of  its  own  nature  uncon- 
trollable evidence,  which  a  man  cannot  be  al- 
lowed to  controvert. 

Where  the  right  of  pofllefliori  is  diftindt  from  Sea.693,4.s* 
the  right  of  propriety  [d) ;  there,  if  the  proprie- 
tary re-obtains  the  right  of  pofleflion  by  agree- 
n^ent,  he  muft  hold  it  under  fuch  agreement ; 
for  the  other  having  the  right  of  [Sofleflion,  and 
transferring  it  to  the  proprietary,  fuch  proprie- 

(0  [Sec  N.  LI.]        {d)  [Sec  the  preceding  note,  LL] 
L  4  tary 
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tary  mud  take  the  right  In  the  fame  manner  as 
the  other  has  conveyed.  For  'tis  his  own  folly 
and  laches,  that  he  would  contrad  about  fuch 
right  of  poficflion,  and  not  affert  his  propriety 
in  a  proper  adlion ;  but  when  he  has  contracted 
for  fuch  right  of  pofleffion,  and  fuch  right  of 
poffeffion  is  transferred,  he  muft  keep  to  the 
terms  of  the  bargain,  and  he  leaves  all  the  right 
in  the  feoffor  he  has  not  contracted  for ;  there- 
fore if  tenant  in  tail  enfeoff  his  heir  of  full  age, 
and  dies,  he  muft  hold  it  under  the  feoffment, 
becanfe  'tis  his  own  folly  that  he  would  take  the 
right  of  poffeflion  in  this  manner,  when  he  was 
entitled  to  the  right  of  propriety  after  the  death 
of  his  anceftor. 
X^^'  1  But  where  the  proprietary  comes  to  the  right 
'  of  poffeffion,  without  any  fault  or  folly  of  his 
own;  as  where  the  right  of  poffeffion  is  caft 
upon  him  by  the  law,  or  he  or  fhe  comes  to  the 
right  of  poffeffion  by  feoffment  under  age,  or 
during  coverture,  where  no  folly  can  be  im- 
puted ;  there  fuch  proprietary  is  remitted  and 
feated  in  his  ancient  and  former  right.  For  the 
eldeft  title  being  the  more  ancient,  is  the  leaft 
fubjedt  to  difpuie ;  and  therefore  when  the  pro- 
prietary has  in  fuch  manner  acquired  the  right 
of  poffeffion,  'tis  efteemed,  for  the  repofe  of 
men's  inheritances,  to  be  only  a  reftitution  of  the 
old  title,  and  not  the  acquiring  a  new  one ; 
and  the  rather,  becaufe  there  is  none  againfl: 

whom 


Se^  664. 
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whom  the  a£tion  may  be  brought  to  regain  the 
propriety  {e).     And  vrhen  any  perfon  has  thuB 
acquired  the  right  of  pofleflion,  if  any  perfon 
will  controvert  it  in  any  elder  a£tion,  ^is  fit  he 
fhould  fet  up  an  elder  title,  that  the  mere  right 
may  be  decided.     Thus  if  the  heir  of  the  dif- 
feifar  be  diffeifed  by  the  difleifee,  he  by  fuch 
wrong  and  injuftice  cannqt  regain  the  right  of 
pofleflion  ;  for  an  a£k  of  wrong  can  never  gain 
any  right ;  but  if  fuch  difleifee  die  feifed  (y ),    - 
then  the  heir  has  the  right  of  pofleflion  ;  and 
having  then  both  the  right  of  pofleffion  and  of 
propriety,  he  is  feifed  in  his  ancient  right  for  the   [  132  ] 
rcafoQs  above-mentioned. 

If  a  man  enfeolf  an  infant  or  fettie  covert,  see.  659. 
that  has  right  of  propriety,  for  life,  for  years,  or 
on  condition,  they  are  remitted  to  their  ancient 
right,  and  all  fuch  conditions  vanifli.  For  to  a 
feme  covert  or  infant  no  folly  or  laches  can  be 
imputed,  nor  can  their  ads  turn  to  their  preju- 
dice ;  fo  that  when  they  have  acquired  the  right 
of  pofleflion,  they  are  reftored  to  their  ancient 
right  of  propriety  j  and  being  not  capable  of 
contrading,  the  terms  and  conditions  of  the 
feoflfmcnt  do  not  bind  them.  But  if  they  were 
of  full  age,  or  difcovert^  then  they  leave  all  the 
right  of  pofleflion  in  the  feoffor,  that  is  not 
transferred  to  them  by  the  contradl,  and  mufl: 
hold  the  right  in  the  manner  transferred  to  them* 


^0  [Sec  N.  Ln.]         (/5  [See  N-  LIII.] 

For 
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For  fmce  they  have  no  right  of  pofleflion  but 
from  their  bargain,  'tis  fit  that  they  (hould  hold 
according  to  fuch  their  contradl^ ;  but  in  the 
other  cafe,  'twas  the  folly  of  fuch  parties  to 
transfer  the  right  of  pofleflion  to  fuch  infants  as 
were  the  proprietors,  to  hinder  them  from  their 
adtions.     And  this  is  the  turn  of  the  chapter. 


[133]  Of  WARRANTY. 


w 


''ARRANTY,  according  to  Spebnan^  is  de- 
rived from  the  Saxon  word  War^  as  the 
French  word  Guarranty  is  derived  from  the  word 

^.Baym.  35.  Gi;i^r,  of  the  fame  fignification ;  which  plainly 
imports  an  undertaking  to  defend,  and  properly 
by  arms,  as  in  a  writ  of  right  they  anciently 
defended  them.  For  the  warranty  was  an  ex- 
prefs  undertaking  to  do  the  fame  thing,  as  the 
feudal  lords  ufed  to  do  to  their  tenants,  and  un- 

stfi.414.  j^j.  j|jg  ^^^^  penalties.  And  fo  this  exprefs 
contraA  was  to  be  of  the  fame  import,  and  to 
amount  to  a  feudal  contract ;  and  for  this  the 
parties  received  a  recompence  (^),  and  that  was 
generally  in  other  lands  by  way  of  exchange, 
which  defcended  to  their  heirs. 

Thefe  warranties  (i&)  were  introduced  by  the 
liberties  of  alienations  that  happened,  according 

[g)  [SccN.LIV.] 

\h)  ["  Thcfc  warranties,*!  /•/.  cxprcfs  warranties.] 

to 
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to  Spdntan^  about  the  time  of  Hen.  3.  when  the 
Saxon  liberty  of  alienation  was  revived;  for 
then  they  ufed  to  alien  to  hold  of  themfelves ; 
and  then  they  annexed  a  warranty,  and  thereby 
were  called  in  to  dereign  the  warranty  of  fuch 
feudal  lords,  in  whofe  homage  they  were,  and 
did  not  permit  them  to  alien. 

Alfo  fuch  exprefs  warranties  were  ufed  to  be  [  134  ] 
given  when  the  lords  aliened  their  feignory  (/) ; 
for  where  the  old  lord  was  bound  by  his  old 
feudal  contract  to  warrant,  this  did  not  extend 
to  an  aflignee,  without  it  had  appeared  to  have 
run  in  that  manner  in  the  old  deed,  which  was 
often  worn  out  and  loft,  fo  that  the  feudal  te- 
nure did  totally  fubfift  in  prefcription ;  and 
therefore  the  tenants  would  not  attorn  to  deftroy 
the  warranty  on  which  their  homage  anceftrel 
was  founded,  without  a  new  exprefs  warranty 
from  their  new  lord. 

After  the  Stat,  of  ^la  emptores^  they  ufed  to  L.Raym.  360. 
continue  this  way  of  conveyance  by  warranty, 
'till  they  came  up  to  the  old  tenants  that  held  by 
the  homage  anceftrel ;  fo  that  warranty  became 
frequent  in  all  conveyancing.  And  they  were 
contrads  that  had  all  the  import  and  efiedt  of  a 
feudal  contrad,  which  were  anciently  made  be- 
tween the  lord  and  tenant  for  their  mutual  de- 
fence.   For,  Jirji^  they  rebutted  fuch  warrantor 

(0  [See  Sulliv.  led.  xii.  p.  120,  i*  and  fft.  139.  154. 

and 
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and  his  heirs  from  claiming  any  right  in  the 
land  ;  and  as  in  the  homage  anceftrcl  the  rule 
was  bomagium  repellit  perquifttum^  fo  the  exprefe 
warranty  repelled  the  anceftor  from  claiming» 
and  not  only  him,  but  the  heir,  though  the  right 
[  135  ]    were  not  in  the  anceftor.     And  as  in  homage 
anceftrel,  where  the  heir  received  homage,  he 
could  never  fet  up  a  title  to  the  land  itfelf ;  fo 
here  in  the  exprefs  warranty,  the  heir  was  pre- 
fumed  to  receive  a  recompence,  and  therefore 
was  barred  if  he  did  not  claim  during  the  life  of 
his  anceftor ;  and  this  was  the  more  rcafonable, 
bccaufe   fuch  recompences   were   anciently  in 
lands,  which  did  of  right  defcend  to  the  heir ; 
and  if  the  anceftor  did  alien  them,  the  heir  muft 
claim  his  own  during  the  life  of  the  anceftor ; 
otherwife  he  could  never  claim  it,  in  as  much 
as  this  was  the  whole  time  of  limitation  for  the 
heir  to  challenge  his  own  in  this  cafe  [K).     And 
if  he  ilipM  that  time,  he  was  barred  for  ever,  in 
as  much  as  there  might  be  fecret  conveyances  to 
alien  the  recompence  for  the  benefit  of  the  heir, 
▼rhich  might  turn  to  the  prejudice  of  the  pur- 
chafen 

But  though  the  warranty  barred  the  right  of 
entry  or  tight  of  adion  in  the  heir,  yet  it  did 
not  bar  a  title  of  entry  for  a  condition  broken, 
mortmain,  forfeiture,  efcheat,  or  the  like.  For 
the  feudal  contrad  only  barred  all  the  right  to 

{k)  [See  N.  LV.] 

the 
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the  lands  themfelves,  in  the  lords  themfelves,  as 
is  faid  in  the  homage  acceftrel ;  but  it  did  not 
bar  his  title  of  entry  for  condition  broken,  for- 
feitures, efcheats  of  fuch  tenants,  or  the  like.    [  136  ] 
And  the  exprefs  warranty  could  go  nO  farther 
than  the  warranty  implied  in  the  feudal  contrad^ 
fmc€  it  came  in  the  place  of  it.    If  the  warranty 
attaches  in  the  heir  that  has  right,  during  the 
continuance  of  the  eftate  warranted,  he  is  for 
ever  barred  to  claim.it,  not  only  againft  the 
warrantee  himfelf,   his  heirs  and   afligns,   but 
againft  a  difleifor,  abator  and  intrudor,  recoveror, 
aftuy  que  ufe^  lord   of  the  villain,   lord  by  ef- 
cheat,  or  any  other  perfon  coming-in   in  the 
Tojl ;  becaufe  the  heir  is  prefumed  to  have  re- 
ceived a  recompence,  and  therefore  cannot  have 
the  land  itfelf,  no  more  than  when  he  has  re- 
ceived homage  from  an  heir  that  holds  by  ho- 
mage anceftrel,   can  he    claim  the  land  itfelf. 
But  if  the  warrantee's  eftate  be  recovered  by 
elder  title,  then  the  heir  may  recover  againft  fuch 
recoveror,  though  the  warranty  were  attached 
in  fuch  heir ;  an  example  of  which  i^tfedl.  741. 
becaufe  the  recompence  defcended  to  the  heir 
ftands  precarious  from  the  time  that  the  reco- 
very was  had  ;  for  the  warrantee,  if  he  purfued 
Ws  writ  of  warrantta  cbarta^  might  recover  the 
lands  defcended  to  the  heir,  and  therefore  the 
heir  is  at  liberty  to  purfue  his  adion  againft  the 
recovcron     But  if  the  eftate  of  the  warrantee 
b?  dafeated  by  apv  perfon  that  comes-in  in  the   \^  i!i7'\ 
7       '  P'J>  ^ 
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P^y  before  fuch  warranty  attaches  in  the  heir^ 
there  the  heir  may  enter  upon  fuch  perfon  in  the 
PoJi\  as  if  the  lord  by  efcheat,  or  the  lord  of 
the  villain  enters  before  the  defcent  of  the  war- 
ranty, there  the  heir  may  enter  on  fuch  lords  ; 
for  when  the  eftate  warranted  is  taken  away, 
before  the  recompence  defcends  on  the  heir,  the 
heir  has  title,  becaufe  when  the  eftate  warranted 
is  deftroyed,  the  anceftor  is  not  obliged  to  con- 
tinue the  recompence  to  defcend  tp  the  heir,  but 
Be  may  alien  it ;  therefore  it  is  not  neceflary  to 
be  prefumed,  that  any  recompence  defcends  to 
his  heir,  or  confequently  that  the  heir  ihould  be 
barred  in  this  cafe,  no  more  than  a  lord  is  barred 
firom  entering  on  a  diffeifor.  of  his  tenant  before 
he  has  accepted  the  homage  from  him,  which  is 
the  recompence  for  the  land  itfelf.  But  if  fhe 
fame  ellate  continue,  to  which  the  warranty  was 
annexed,  though  in  other  lands  \bands\  yet  the 
heir  is  barred  ;  as  if  a  man  makes  a  warranty  to 
A.  and  his  heirs,  and  he  aliens  to  B.  and  then  the 
warrantor  dies,  the  heir  is  barred  from  entering 
on  B.  becaufe  the  fame  eftate  continues,  though 
in  other  bands^  to  which  the  warranty  was  firft 
annexed  ;  and  therefore  it  is  prefumed  in  juftice 
that  the  warrantor  left  a  recompence  to  defcend 
to  the  heir  j  for  B.  may  have  a  warranty,  and 
vouch  A*  who  may  vouch  the  warrantor  and 
his  heirs  to  recompence.  So  ceftuy  que  ufe  feems 
to  continue  the  eftate  of  the  feoffees,  and  the 
warranty  transferred  by  the  (latutey  and  there- 
fore 


[>38] 
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fore  a  recompence  is  prefumed  to  defcend  to 
the  heir  to  anfwer  it. 

The  fecond  operation  of  the  warranty  was  by 
way  of  voucher  j  for,  as  in  the  feudal  contrad: 
the  tenant  vouched  the  feudal  lord  to  defend  his 
poffeffion  ;  fo  in  the  exprefs  warranty,  the  pur- 
chafer  vouched  his  warrantor,  who  took  the  de- 
fence of  the  eftate  upon  him ;  and  as  no  man 
coutd  vouch  the  lord  but  the  tenant,  fo  no  man 
could  vouch  the  warrantor  but  he  that  brought 
himfelf  within  the  words  of  the  contract,  be- 
caufe  there  was  no  contra<fi  to  defend  the  poflef- 
fion  to  any  body  elfe.  But  as  the  lord,  by  ac- 
ceptance of  homage  from  the  diffeifor,  was  bar- 
red from  claiming  the  lands ;  fo  the  warrantor, 
having  received  a  recompence,  was  rebutted 
from  reclaiming  the  land  itfelf. 

The  third  is  by  writ  warrantia  cbarta^  which 
alfo  could  only  be  brought  by  the  party  to  fuch 
contradl ;  for  the  tenant  by  homage  anceftrel 
might  have  had  his  warrantia  cbarta  againft  his 
lord,  to  fubje£b  the  lands  of  his  lord  to  anfwer  f  mq  ] 
the  feudal  contract.  And  when  the  aflize  was 
iQvented,  in  which  a  man  could  not  vouch  ;  and 
when  alfo  by  Weji.  i.  r.  40.  a  man  could  not 
vouch  out  of  the  degrees,  unlefs  in  both  cafes 
the  party  was  prefent ;  vide  Booth  278;  then  this 
writ  came  more  into  ufe ;  and  upon  fuch 
anions,  where  they  could  not  vouch  and  have 
procefs  ad  warrantizandum^  they  requefted  a 
plea,  and  the  fame  was  done  in  the  cafe  of  ex- 
prefs 
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prcfs  warranty.  But  it  is  to  be  noted,  that  ia 
cafe  the  warrantee  is  impleaded,  he  muft  requeft 
a  plea ;  and  when  he  has  fo  done,  he  may 
bring  his  warrantia  charta^  and  recover  at  any 
time  till  execution  ad:ually  executed.  But  if  be 
be  turned  out  of  pofTeffion,  then  he  can  have  no 
warrantia  charta ;  for  the  warranty  in  the  feu- 
dal contract  is  to  the  tenant,  and  in  refemblance 
thereof,  the  exprefs  warranty  is  only  to  the  te- 
nant of  the  land.     Halt^s  Fitsz.  135.  (/) 

The  words  that  create  a  warranty  were  firft 
anciently  the  refervation  of  homage  [m)^  for  the 
reafons  given  in  homage  anceftrel,  as  plainly 
appears  by  the  ftatute  of  Bigamis  {n).  Vide  275, 
276  (0).  Secondly,  the  word  Dedi  {/),  to  hold 
of  the  donor  and  his  heirs  ;  for  when  fuch  te- 
nure was  erected  by  the  faid  words,  it  was  fup- 
[  ^40  ]  pofed  that  the  fervices  referved  were  a  perpetual 
recompence  for  fuch  tenure,  and  therefore  fuch 
warranty  was  perpetual.  Thirdly,  Dedi^  to  hold 
of  the  lord  of  the  fee,  was  fettled  by  the  ftatute 
of  Bigamis^  c.  6.  to  contain  a  warranty,  during 
the  life  of  fuch  donor ;  becaufc  the  lord  m^h^ 
avow  upon  his  old  tenant  that  was  already  in  his 
homage,  during  life ;  and  therefore  againft  the 


(OC/'.JST.  ^.135.8.11.  (00 

(m)  [Seefl»//,  133.  N.  LIV.]    («)[4£4/.L/.  3-^-^J 

(0)  Ifimth  on  RiolAaUns^  275,  276.] 

(^)  [Of  the  operation  of  the  word  ii£^  as  to  warianiqr* 

fee  4  a.  81.  a.  Co.  LiiU  384.  a.  and  Butl*  11.  (O-  ^  ^* 

C^nm.  c.  20.  p.  300.1 
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tortious  entries  and  diftreflcs  of  the  lord,  it  wi» 
neceflary  that  he  fliould  be  protected  j  and  it 
was  alfo  thought  then  a  point  of  honour  that 
no   man   fhoutd  fee  his  own  gifts  invalidated 
without  entering  into  the  defence  of  them  j  and 
anciently  perhaps  being  tdken  into   the  lord's 
homage  created  warranty.     Fourthly^  by  the 
word  warrantizo  {q)y  which  contains  as  exprefa 
a  warranty,  as  if  there  had  been  an  homage  re* 
fervedtothe  warrantor,  y?(5?.  733.  Warranties  (r)  Ld.Raynk 
at  common  law  are  of  two  forts  j  firft,  thofc  ^^"^ 
commencing   by  diffeifin  or   wrong;    and  fe- 
condly,  binding  warranties.   The  firft  are  where 
the  anceftor  that  makes  the  warranty  is  partner 
to  the  wrong,  and  fuch  warranties  are  not  oblig- 
ing;  becaufe  it  cannot  be  prefumed  that  one 
who  is  fo  unjull  as  to  do  wrong,  will  be  fo  juft 
as  to  leave  a  recompence  to  his  heir ;  wherefore 
fuch  contradts  are  wholly  rejedled  as  collufive,    [  141 1 
and  founded   on  no'  confideration.     All   other  sea.  69S.9» 
warranties  were  binding  at  common  law ;  for  ^  ^^*  **" 
recompence  was  prefumed  to  be  given,  which 
was  then  either  in  land,  by  way  of  exchange^ 
or  in  money,  which  was  turned  into  land,  and 
defcended  to  the  heir ;  and  therefore  the  time  of 
limitation  for  the  heir  to  claim  was  during  the 
life  of  the  anceftor  (/) ;  otherwife  the  ftatc  of 
the  purchafer,  which  fubfifted  on  the  warranty 

■  ■     ,11  »  .    ..»     ■  I     ■  II.         ,.     .,  ,  ■   ■ ^mm 

(f)  [See  N.  LVI.]    (r)  [This  fliould begin  a  new  line.] 
(/)  [See«iirM3S.N.  LV.3 
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«f  the  anccftor,  ftiould  never  be  defeated  by  fuch 
heir  that  ought  to  defend  it ;  and  if  fuch  war- 
ranties were  not  binding,  there  might  have  been 
many  fecret  conveyances  for  the  benefit  of  the 
heir,  to  defraud  the  purchafer.  And  in  that 
age,  when  the  building  up  of  families,  and  efta- 
blifliing  them  in  feats  and  tenures  was-  the  whole 
bufinefs  of  the  times,  they  prefumed  that  no 
man  would  deftroy  his  heir's  right  for  his  own 
prefent  advantage  (/).  As  to  thefe  binding 
warranties,  there  are  fome  altered  by  the  ftatule : 
The  firft  ftatute  is  that  of  Gloccji.  c.  3.  which 
fays,  that  tenant  by  the  curtefy  fhall  not,  by  his 
deed  with  warranty,  bar  the  heir  of  rfie  land 
defcended  to  the  mother,  further  than  aflets  de- 
Icend  from  fuch  father;  for  the  eflate  being 
created  by  the  law  only  for  life,  it  was  fit  to 
[  142  ]  prevent  fuch  father  from  .grafping  the  fee.  If 
affets  dcfcend  from  the  father,  by  the  exprefs 
meaning  of  the  ad,  the  purchafer  fhall  retain  fo 
much  of  the  land  of  the  mother.  But  if  lands 
afterwards  defcend,  fuch  purchafer  mull  pkad 
the  warranty,  and  may  have  2l  fcire  facias  for  io 
much  of  the  fame  land,  as  aflets  fhall  afterwards 
defcend,  in  lieu  thereof. 

The  next  flatute  was  that  of  Wejlm.  2.  H^ 
donis^  which  took  from  tenant  in  tail  the  power 
of  alienation.  Now  this  firft  formed  the  dif- 
tindion  between  the  lineal  warranty  and  colla- 


(/;  [S^  N.  LVIL] 
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teral  (u) ;  for  before  that  ilatute  all  warranties 
were  binding  to  the  heirs  at  law,  as  well  where 
a  man  had  title  to  the  lands,  as  where  he  had 
not ;  for  after  fuch  warranty  and  acquiefcence, 
a  recompence  was  prefumed  to  defcend,  inftead 
.  of  the  land  itfelf 

But  the  ftatuteZ)^  donh  only  barred  the  alien- 
ation of  tenant  in  tail;  therefore  the  lineal 
warranty  was' within  the  ftatute,  but  the  collate- 
ral warranty  was  left  as  it  was  by  the  common 
law(w);  but  the  difficulty  is  to  obferve  how 
the  diftinflion  arofe  between  the  lineal  and  col- 
lateral warranty  ;  and  for  this  we  muft  go  back 
to  the  confiderations  already  mentioned,  touch- 
ing the  alienations.  Firft,  Originally  the  perfon 
aliening  confulted  his  lord,  and  a  fine  for  aliena- 
tion was  paid,  and  the  alienee  was  received  into  [  143  3 
the  homage,  and  confequently  into  the  warranty 
of  the  lord  of  the  fee.  Secondly,  Towards  the 
latter  end  of  the  barons'  wars,  tenants  began  to 
alien  to  hold  of  thcmfelves,  to  fave  the  fine,  and 
then  they  made  exprefs  warranties  in  fuch  con- 
veyances, to  bring  the  feoffor  into  the  defence  of 
the  land,  who  brought  in  the  lord  of  the  fee ; 
and  this  was  confirmed  by  Magna  Cbarta^  fo 
there  was  enough  to  anfwer  the  lord's  diftreffesf 


(«)  [See  N.  LVIII.] 

(w)  [See  of  the  operation  of  warranty  with  refped  to 
the  barring  of  eftates-tail,  2  BL  Comm.  c.  7.  p»  ii6*  €•  20« 
F-  303.  Butl.  n.  (a.)  to  Co  Lift.  373.  *.] 
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but  fometimes  they  then  aliened  to  hold  of  thie 
chief  lord)  and  then  the  lord  might  have  taken 
the  feoffor  that  was  in  hi;^  homage,  for  his  teoaot 
during  life  {^)  ;  but  afterwards  could  not  avow 
upon  his  heir  that  never  was  in  his  homage  at 
all ;  and  therefore  was  obliged  to  take  the  alienee 
after  the  death  of  the  alienor.  But,  before  tbey 
were  taken  into  fuch  lord's  homage  and  war- 
,  ranty,  they  ufed  to  agree  for  the  fine ;  and 
therefore  in  fuch  cafes  the  warranty  by  Dedi  was 
during  the  life  of  the  warrantor.  Thirdly,  To 
quiet  difleifins,  that  were  ufually  very  frequent 
in  thofe  unfettled  times,  between  neighbouring 
feudaries  (and  from  thence  ( v '  calfed  deadly  feuds) 
it  was  ufual  for  fuch  difleilbrs  to  purchafe  war- 
ranties {z)  from  j(pme  anceftor  of  the  family ; 
[144]  and  this  gave  a  right  to  fuch  difleifor;  for  it 
might  be  eafier  to  compound  with  the  anceftor, 
than  with  the  party  to  whom  the  wrong  was 
adually  done ;  and  then  to  quiet  men's  poffef- 
fions  fuch  warranty  bound,  if  the  owner  ac- 
quiefced  under  his  expedations  from  fuch  rela- 
tions. Fourthly,  The  next  ftep  was.  on  the  fta- 
tute  of  ^ia  cmptores^  when  they  aliened  io 
bold  of  the  chief  lord,  and  the  lord  being  then 
compellable  to  receive  fuch  peribns  into  his  hor 
mage,  was  not  obliged  to  warranty.  Upon  the 
fir  ft  three  points  the  law  had  ftood  at  the  mak- 
ing the  ftatute  De  donis^  which  was  only  a  genc- 


{x)  tScc  N.  LIX.]    {y)  [Sec  N.  LX.]  (2)  [Sec  anu,  5J0 
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fat  appointment  that  the  will  of  the  donor 
ihould  be  obfcrved  ;  fo  that  the  tenant  in  tail 
ihould  not  alien  to  the  difmheritance  of  the  iffue, 
and  of  him  in  reverfion.  But  it  was  left  to  the 
king's  courts  to  mould  fuch  eftales,  and  to  make 
rules  and  orders  to  prevent  fucn  alienations,  and 
none  wire  more  neccflary  than  to  reftrain  thefe 
warranties.  The  firft  order  or  rule  that  was 
taken  in  this  cafe  was,  that  the  warranty  of  te- 
nant in  tail,  or  of  any  perfon  in  title  under  the 
tail,  (hould  be  no  bar,  unlefs  afTets  defcended  {a). 
This  was  made  according  to  the  platform  of  the 
ftatute  of  Glocdfier\  for  they  thought  it  was 
equal  to  make  the  fame  rule  as  to  tenant  in  tail, 
as  they  had  made  in  parliament  for  tenant  by-  [*I4J  1 
the  curtefy,  nn%.  That  the  warranty  ihould  be 
no  bar,  unlefs  the  warrantor  left  an  equivalent 
eftate  to  defcend  ;  but  if  no  affets  defcended  in 
the  cafe  of  tenant  in  tail,  they  might  have  a 
fcire  facias  for  the  affets,  and  not  for  the  land  in- 
tailed.  But  in  the  cafe  of  tenant  by  the  curtefy 
xhe  fcire  facias  was  for  theJand,  on  the  part  of 
the  mother,  which  was  the  very  land  aliened, 
and  not  for  the  affets  defcended  ;  and  the  reafon 
of  the  difference  was,  becaufe  if  the  fcire  facias 
had  been  for  the  land  intailed,  then  if  the  affets 
had  been  aliened,  tlie  iffue  in  the  next  defcent 
Blight  have  eoroe  again  with  his  formedon, 
ylqfi.  366.  and  not  only  tenant  in  tail  himfelf^ 


(a)  [Sec  ante,  142.  (w),l 
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but  all  oth^r  perfons  lineal  io  that  title  were  de* 
barred  from  making  fuch  warranties;  for  the 
eflate-tail  was  de(igned  by  the  ad  to  continue 
to  all  generations ;  and  if  they  had  permitted 
the  next  heir  though  he  was  not  in  pofleifion  of 
the  tail,  to  have  barred  it  by  his  warranty,  then 
might  the  father  and  Ton  by  their  warranty  have 
barred  the  tail,  and  deftroyed  the  perpetuity  the 
ftatute  defigned.  The  fecond  order  was,  that 
the  collateral  warranty  was  not  {b)  within  the 
ftatute ;  for  the  ftatute  only  appointed  that  the 
will  of  the  donor  fhould  be  obferved,  that  the 
[  146  ]  tenant  in  tail  ihould  not  alien  to  difmherit  his 
iffue,  which  they  extended  to  all  lineals,  for  the 
Ld.  Raymond,  rcafon  aforcfaid  ;  for  otherwife  the  will  of  the 
^  ^'  donor  could  not  be  obferved.     But  they  could 

not  in  any  manner  of  reafon  extend  it  to  colla- 
terals that  were  not  to  take  by  the  gift,  and 
therefore  could  not  be  forbidden  to  bar  by  their 
warranty.  Again,  it  would  be  very  hard  to  ap- 
peafe  the  feuds  and  difTeifins  touching  eftates- 
tail,  if  the  anceftor  could  not  bar  it  by  collate^ 
ral  warranty,  which  of  old  commonly  ended 
fuch  contentions.  Nor  could  there  be  any  ex- 
changes  by  any  anceftors  of  the  family,  in  order 
to  better  the  eftates  of  the  iffue,  if  fuch  collate- 
ral warranty  were  not  a  bar.  And  they  did  ncft 
in  this  cafe  oblige  the  tenant  to  ihew  aflets  j  for 

*■ ' » 

(h)  [Sec  ofitef  142.  {w).J 
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aflety  were  prefumed,  as  it  was  before,  if  the 
wbolc  matter  was  tranfaded  during  the  life  of 
tenant  in  taii ;  and  he  did  not  enter  to  difinnul 
it;  therefore  according  to  the  text,  feS.  708,  if 
the  tenant  in  tail  difcontinue  the  tail,  and  die, 
leaving  three  fens,  and  the  middle  fon  releafes 
with  warranty  [c)  to  the  difcontinuee,  this  is  a 
collateral  warranty  to  the  eldeft  fon,  and  lineal 
to  the  youngeft,  caufa  quafnpra. 

If  land  be  given  to  a  man,  and  the  heirs  [  147  3 
male  of  his  body,  and  for  default  of  fuch  ifiue, 
to  the  heirs  female,  and  he  hath  iflue  a  fon  and  a 
daughter,  the  fon  may  bar  the  daughter  by  his  . 
warranty, y&5.  719.  becaufe  the  fon  is  not  lineal 
in  the  tail,  quoad  the  females  {d).  And  the  rule 
of  the  court  only  extends  to  lineals  barring  their 
fubiequent  heirs ;  and  they  made  no  rule  in  ref- 
lation to  collaterals,  but  they  were  left  as  they 
were  at  common  law ;  for  they  thought  that  the 
alienations  were  fufficiently  prevented,  if  all 
perfons  that  came  in  of  the  fame  tail  were  pro- 
hibited from  barring  their  iflues,  or  joining  ia 
any  warranty  to  defeat  fuch  tail  \  but  as  to  thofe 
that  were  not  feifed  by  force  of  that  intail, 
there  was  no  reafon  to  nullify  their  warranties 
to  maintain  the  will  of  the  donor,  fmce  they 
had  no  intereft  in  fuch  gifts,  and  therefore  were 
not  obliged  by  the  words  thereof  to  maintain 
it;  and  therefore  the  fon,  that  had  no  intereft 

(0  [SceN.LXI.]  (i)  [See  N.  LXII.] 
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in  the  intails  quoad  the  females,  might  bar  it  by 
his  warranty. 

Now  in  the  homage  anccftrcl  the  lord  waa 
obliged  to  defend  his  tenant,  and  find  him  a 
champion,  if  he  were  impleaded  ;  for  if  it  had 
not  been  fo  ordained,  all  thofc  tenures  would 
[  148  ]  have  been  precarious,  becaufe  the  tenant  having 
no  feudaries,  could  not  kimfelf  have  defended 
it.  So  in  the  exprefs  warranty,  in  rcfpe£k  of 
the  recompencc  given,  the  warrantor  and  his 
heirs  are  obliged  to  defend  the  land,  and  to 
find  a  champion  where  the  trial  was  by  battaiL 

It  is  alfo  to  be  noted,  that  if  an  infant  be 
diifeifed,  and  the  anceftor  of  the  infant  releafes 
to  fuch  diflelfor  with  warranty,  and  dies  during 
the  nonage  of,  the  infant,  this  is  no  bar ;  but  if 
fuch  anceftor  releafes  during  the  nonage,  and 
after  the  infant  comes  of  full  age,  and  then  fuch 
warranty  defcends,  then  is  the  infant  barred; 
becaufe  where  the  infant  has  the  right  of  pof- 
feflion,  no  laches  can  be  imputed  to  him,  nor  is 
he  a  competent  judge  of  what  is  a  fufficient  re- 
compence;  and  therefore  his  acquififcence  can- 
not be  conftrued  to  his  prejudice;  and  therefore 
he  ought  not  to  be  barred,  if  he  doth  not  enter 
during  his  minority  {e).  But  if  only  a  right  of 
a&ion  defcend  to  the  infant,  then  he  is  barred 
by  the  collateral  warranty  of  his  anceftor, 
though  it  defcends  during  his  infancy,  becaufe 

{0)  [Sep  N.  LXniJ 
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then  the  infant  faa8  only  a  right  of  propriety; 
and  fuch  rights  are  recovered  in  real  droitural 
adionsy  inhere  battail  is  joined,   and  then  the   [  149  J 
parol  muft  demur  till  the  infant  comes  of  full 
age,  becaufe  the  infant  cannot  fight  himfelf,  as 
the  method  was  anciently  among  thofe  barba*- 
rous  nations.     Nor  can  he  appoint  a  champion 
during  his  noqage ;  and  when  he  comes  of  full 
age,  ha  muft  be  barred,  becaufe  he  ought  to 
defend  the  lands  to  the  tenant,  and  to  procure      > 
him  a  champion ;  and  therefore  to  fuch  rights 
of  propriety  the  warranty  is  a  bar,  though  it 
defcend  during  his  infancy.   '  Se£i.  726.     Co. 
Utt.  380.     If  an  anceftor  devi^  lands  devife- 
able  with  warranty,  as  in  feS.  734.  fuch  war- 
ranty doth  not  bind)  becaufe  the  eftate  begins 
after  the  death  of  the  anceftor,  and  confequently 
there  can  be  no  laches  in  the  heir,  (ince  the 
warranty  did  not  commence  till  after  the  de« 
ceafe  of  the  anceftor;   and  therefore  there  is 
nothing  to  be  prefumed  from  fuch  acquiefcence. 
Secondly,  There  cap  be  no  recompence  ^vea 
ivy  the  anceftor,  (ince  the  eftate  begins  after  his 
deceafe.     Thirdly,  There  are  no  parties  to  fuch 
contrad ;  for  the  anceftor  is  not  in  being  at  the 
time  when  fuch  contra(9:  has  force,  and  the  hdr 
is  not  patty  thereunto  (f).    But  if  a  man  war- 
nints  the  land  in  fee,  and  takes  back  an  eftate 
for  life,  as  in  JcSl.  744.  this  doth  not  deftroy 

(/)  [SccN.LXIVa 
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and  without  fuch  acknowledgment  to  the  ford  ; 
fcheft  it  feems  the  lord,  if  he  hath  right,  may 
enter,  and  is  not  repelled  by  his  own  homage 
from  aflerting  fuch  right ;  .but  though  the  lord's 
accepting  homage  from  the  difleifor  barred  *him 
from  any  right  to  the  land,  yet  it  did  not  bar 
his  title  of  entry  for  a  condition  broken  or  for- 
[  '53  ]  feiture,  or  on  the  efcheat  of  fuch  diffeifor ;  for 
he  took  it  under  the  fame  feudal  conditions  as 
the  diifeifee  had  it,  of  which  fee  more  in  title 
Warranty  (/),  and  title  Rdeafes  [k\  that  enure 
by  way  of  extinguifliment.  Secondly,  As  the 
feudal  contra^):  repelled  the  lord  from  claiming ; 
fo  in  cafe  any  (Iranger  claimed,  the  lord  was 
vouched ;  and  if  he  did  not  defend  the  tenant, 
he  recovered  is  recompence  againft  him;  and 
this  was,  that  the  tenant  in  the  lord's  homage 
might  have  a  quiet  ppfleflion,  and  the  lord 
might  not  abet  any  third  perfon  to  overthrow 
his  title,  and  therefore  the.  champions  of  the 
manor  were  brought  in  to  defend  the  title  of 
the  tenant  in  queftion.  Tliirdly,  By  writ  of 
warran/ia  cbarta^  and  this  the  tenant  by 
bomage  anceftrel  had,  as  well  as  the  peribn'^ that 
had  an  exprefs  warrantry.  Fitz.  Nat.  Bre^. 
134.  for  the  feudal  charter  was  the  foundation 
of  fuch  writ,  and  therefore  the  writ  runs  unde 
chartam  habet  at  this  day ;  and  upon  fudi  writ 
be  may  give  the  homage  anceftrel  in  evidence  ; 
i^r  the  preicription  fuppUe^  the  place,  of  a  char-* 
ii  '        ■ '     »   ■  ■'■  "^ 

(0  [See  tmth  JSM  W  [^  ^*x  63.] 
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tcr  loft  and  worn  out  by  age.     And  note^  that 

in  thefe  a<llion8  of  warrantia  charta^  and  by 

voucher,  he  fhall  recover  in  recompence  any 

land  that  the  lord  had  }  but  otherwife  it  is  [of  J  an 

cxprefs  warranty  t  for  there  lie^  fhall  only  re-    [  154  } 

cover  the  land  defcended ;  and  the  reafon  of  th£ 

difference  is,  becaufe  when  the  old  feudal  con- 

traSs  grew  to  be  immemorial,  they  could  not 

diftinguiih  which  lands  defcended  from  the  an- 

ceftor  that  made  the  grant ;  and  therefore  all 

lands  were  liable  to  fuch  feudal  contrad):,  left  the 

tenant  fhould  be  oufted  of  his  defence.     This  ^ 

fort  of  tenure  has  been  totally  deftroyed  (/)  by 

the  free  liberty  of  alienation;   for  before  the   . 

ftatute  of  ^ia  emptores^  the  lord  ufed  to  licenfe 

an  alienation,  and  they  then  feemed  to  fucceed 

into  the  fame  homage,  and  to  have  had  the 

fame  defence  from  the   lord ;   but  when  the 

ftatute  of [ni)  came  that  gave  tenants  a 

free  power  of  alienation,  the  tenant  ufed  to 
alien  with  exprefs  warranty,  and  fo  they  ufed 
to^dereign  the  lord's  warranty;  and  when  the 
Ica-d  aliened,  they  ufed  to  have  an  exprefs  war- 
ranty fronv  their  new  lord  [n) ;  otherwife  they 
would  not  attorn  ;  and  if  they  did,  it  was  re* 
puted  their  own  folly. 


(/)  [S^  Co.  Lin.  ICO.  h.  n  (f  >  to  67.  ^.  n.  ( 1)  to  10$.  a. 
1  infi.  II.  Sullivan^  LcA.  xii.  CmiWs  InOrf.  tit.  /2r* 
mgi  Jncijlrel'\ 

(«)  [Of  ^a  Empt.  Tirr.  18  Ed.  I.  f.  t.  c.  i.J 
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CUSTOM JRTznd  (a)  COPTHOLD 

E       N       U        RE 


A  Co.  11.  iL     (i\  'X'HOUGH  a  copyholder  has  but  an  eflate  at 

{sua.  4s«.  '         will,  yet  it  is  in  this  different  from  other 

eftates  at  will ;  that  it  doth  not  determine  upon 

the  copyholder^s  death,  but  defcends  to  his  heir, 


(a)  Tenants  by  tbe  verge,  are  but  copyholders ;  and  have 
no  either  evidence  l^ut  by  copy  of  court  roll.  But  they  are 
fo  called,  becaufe  when  they  furrender,  they  deliver  a  little 
rod  into  the  fteward's  hand,  who  (ball  deliver  the  fame  rod 
to  him  that  takes  the  land  in  the  name  of  feifin.  It  may  be 
any  other  thing  as  well  as  a  rod,  according  to  the  cuftom, 
as  a  finj^  penny,  a  glove,  isfc. 

Copytenants,  copyholders,  or  tenants  p^  copy  ^iTanciita 
temps  ftur*  appelUs  Onants  en  vilUnagi^et  ceo  appiert  per  lei 
aunctennes  tenuresy  is^c.  F.  N.  B«  12.  C.  Bro.  tit.  Vfile- 
nage  63. 

Tenants  at  will,  by  copy  of  court  roll,  being  in  truth 
hnJmiM  at  the  beginning,  but  having  obtained  freedom  of 
their  perfons,  and  gained  a  cuftom  by  ufe  of  occupying 
their  lands,  they  are  now  called  copyholders',  and  are  fo 
privileged  that  the  lord  cannot  put  them  out,  and  all 
through  cuftom.  Bacon's  Ufi  of  the  Law^  43.  [See  N« 
LXVI.] 

{b)  Thtf- copyholder  may  juftify  againft  bis  lord^  but  fi» 
cannot  a  tenant  at  will ;  and  he  (ball  have  (hf  aid  of  his 
lord  ip  an  a£Uon  of  trefpafs.    x  Leo,  4. 

2  if 
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if  it  be  any  eftate  of  inheritance.  The  reafon 
of  this  feems  to  be,  becaufe  upon  copyhold 
eftates  villain  tenures  were  ufually  referved,  and 
thefe  eftates  were  given  to  villains  (r) ;  there-  ^-  R«yn»n<*» 
fore  no  other  eftates  could  be  granted  to  them  f.  n.  b^m^c. 
but  at  will;  for  otherwife  they*had  been  en- 
franchifed,  as  it  feems.  •  But  to  prevent  the  fre- 
quent ending  of  thefe  eftates,  they  granted 
them  in  fee,  but  yet  at  the  will  of  the  lord ; 
and  according  to  my  lord  Cokcy  notwithftanding 
fuch  grant,  they  were  entirely  at  the  will  of  the 
lord,  who  oufted  them  when  he  pleafed,  with- 
out any  reafon  (^/) ;  which  being  a  ve^ry  great 
inconvenience,  it  feems  it  was  altered  by  fomc 
pofitive  law(^)  (though  that  docs  not  appear) 
which  preferved  their  eftates  to  them,  doing 
their  fervices,  but  yet  left  th6m  as  it  found 
them,  to  have  eftates  only  at  {f)  will(^). 

A  copyholder  cannot  transfer  his  eftate  but    [  157} 
by  furrender  [h] ;   the  reafon  is  (/),  becaufe  he  *  ^'  *'*  *' 
has  only  an  eftate  at  will  (^),  which  is  deter- 


{c)  [Sec  N.  LXVIL]         {d)  [See  Co.  Copyh.  f.  8,  9.] 

(/)  [See  pq/l.  1 6 1  •  It  feems  rather  to  have  been  *<  by  little 
aod  Uttle,*'  as  Lord  Cch  fays*    Ccpyb.  f.  32.    Tra^fSy  56,  7.] 

(/)  [See  N.  LX VIII.] 

ii)  Copyhold  lands  are  parcel  of  the  manor  itfelf,  and 
oot  held  of  the  manor,     i  Ld.  Raym.  44. 

(A)  [See  N.  LXIX.] 

(1)  And  another  reafon  of  a  furrender  is,  that  the  lord 
ftouM  not  be  a  ftranger  to  his  tenant. 

(i)  If  a  furrisnder  be  defedive,  a  court  of  equity  will 
>dieve.  MUh.  10  Geo.  1725.  Cb.  Rip.  75.  Cb.  Cafit 
2$f    ir^r»,  69.    [SeeN.  LXX.J 

mined 
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mined  when  he  takes  upon  him  to  grint  h 
over  (/) ;  for  that  is  a  plain  decUraCion  of  hb 
intent  {m)y  that  he  defigns  to  hold  the  land  no 

■  iBft.  57.  a.  longer  j  fo  that  he  muft  furrendcr  to  the  lord< 
and  then  he  may  grant  another  eftate  at  mlli 
which  now  the  lord  is  compellable  to  do  to  him 
to  whofc  ufe  the  furrender  is  made  {ft).  Becaufe 
the  copyholder  now  has  that  fettled  intercft  ami 
eftate  in  the  land,  that  his  heirs  fliall  inherit  the 
land,  whether  the  lord  be  willing  or  not;  and 
fo  a  copyholder  hath  power  over  his  eftate,  and 

s  Aiit  6a  b.    not  the  lord  ;  therefore  2 1  E:i  4.     Brian  faid, 

that  if  the  lord  eqter  upon  his  copyholder,  he 

might  have  trefpafs  {0).     So  far  is  it  now  from 

being  a  determination  of  copyholder's  eftate. 

f  158  ]        A  copyholder  in  fee  may  furrender,  refervjffig 

4ca»i.  b.  ^^^^^  ^j^j^  ^  condition  of  re-entry  for  non- 
payment, and  he  may  re-enter  for  non-pay- 
ment ;  for  having  a  fce-fimple  according  to  the 
cuftom  of  the  manor,  he  may  referve  what  pro* 
fits  he  pleafes  out  of  it,  by  the  fame  reafon  as 


(/)  The  lord  is  not  comptllablc  to  make  a  furrendcr. 
JUoor  1088.  Lord  Gray's  cafe.     [Sec  N.  LXXI.} 

(j»)  In  what  cafes  copyhold  cftates  may  be  transfcrrcd 
without  furrender.     HitLiy  150.     ff^ncb.  3. 

Copyhold  efiates  are  within  all  the  ftatutcs  of  Bankrupt. 
Cro.  Car.  550.  569.  I  Keb.  24*  [Sec  the  preceding  Note 
LXXL] 

(»)  [Sec  N.  LXXIL] 

(o)  [See  Co.  Lift.  60.  *.    Bro.  Ten.  p.  Cople.  pi  ij-  ^ 

vidi  pL  to.    Co.Copyb.  f.  9.  and  fee  pfft.  328,  9»  ^**^ 

our  author  fays  that  if  the  lord  forceably  f nter  on  his  copy* 

Mder,  it  fecms  he  may  be  indited  for  it.2 

be 
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Ke  may  diipofe  of  it  as  be  pleafes.  And  dace 
by  cuftom  an  eftate  at  will  is  defcendable^  the 
descent  is  ordered  and  governed  by  tbe  rules  of 
the  common  law(^).     For  thofe  reafons  that  crook  FKz.36r- 

.        .    r  1  f  Ld.  Raymond, 

govern  the  delcents  at  common  law,  are  drawn  ^so. 
from  the  nature  of  defcent  and  difpofition  of 
eftates  after  the  owner's  death ;  and  are  grounded 
upon  thofe  reafons  that  feem  to  warrant  fuch  a 
difpofition  of  ,the  eftate,  and  are  not  taken  from 
the  nature  of  the  land  or  thing  that  is  difpofed 
.  of)  and  therefore  may  as  well,  and  with  as  good 
reafon,  be  applied  to  the  difpofition  of  copyhold 
as  freehold  eftates ;  iince  it  is  not  the  nature  of 
the  thing  difpofed  of,  that  is  to  rule  or  govern 
either  in  one  cafe  or  in  the  other.     And  there- 
fore, where  a  copyholder  by  licence  (q)  made  a 
leafe  for  years,  and  the  leffee  entered,  and  the 
leflbr  died,  having  iffue  a  fon  and  a  daughter  by  Thc%kJ'<Jioc 
one  venter,    and  a  fon  by  another,    then  the  ^^f^'^^ 
eldeft  fon  dies:  adjudged,  that  the  daughter  of  cro.car.411. 
the  whole  blood  fhall  inherit;  becaufe  the  pof*    [  159  ] 
feffion  of  the  leflee  for  years  was  the  poffeffion 
of  the  elder  brother,  who  may  have  poffeffion  4i^ep»«- 


{p)  [See  N.  LXXIIL] 

(f )  [1^^  i^  ^1^  i^  ^^^^  ^f  ^^  books,  that  the  leafe  fhould 
be  made  hy  furrtfuUr.  -  3  Lion.  69.  Ca.  io6*  4  Leon,  38. 
Gd.  103  and  aia.  Ca.  334.  Co*  Liu.  15*  a.  n.  (2}.  Bui 
fxookMoorg^  125.  Cd.  272.  znA  Co*  Copyb.  r»4i.  Tra^s^ 
95«  it  Ihould  feem  that  a  licence  is  fufficient  to  give  this 
cffea  to  a  leafe  J 


N  before 
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before  admittance  (r) ;  for.  in  that  cafe  he  was 
not  admitted ;  for  if  it  be  reafonable  in  fuch 
cafe  at  common  law  to  keep  the  inheritance  out 
of  the  lialf  blood,  fo  it  is  in  copyhold  eftates. 
But  if  the  brother  do  not  get  poiTefnon,  the 
After  cannot  inherit ;  for  then  he  hath  only  a 
right  to  the  lands  as  reprefentative  of  his  father, 
^hich  right  (he  is  not  capable  of  having,  be- 
caufe  fhe  is  not  reprefentative  of  the  father. 
But  when  he  has  gotten  poffeflion,  he  hath 
then  an  eftate  in  the  lands  defcendable  to  him 
and  his  heirs,  and  the  After  is  his  heir;  and 
though  he  has  the  lands  as  reprefentative  of  his 
father,  yet  he  hath  them  to  him  and  his  own 
reprefentatives.  But  when  he  never  got  poflef- 
fion,  he  never  executed  the  power  he  had  of 
taking  the  lands  to  him  and  his  reprefentative ; 
fo  that  this  power  devolves  upon  the  younger 
fon  as  reprefentative  of  his  father ;  for  the  law 
gives  the  eftate  to  him  and  his  reprefentative, 
who  is  reprefentative  5f  the  dead  perfon.  Now 
when  he  that  is  reprefentative  to  the  dead  per- 
fon, doth  not  get  aQual  poffeflion,  and  fo  veft 
the  eftate  in  him  and  his  heirs,  he  hath  no 
power  over  the  lands,  and  therefore  can  niake 
[  i6o  ]  no  leafe  or  difpofition  of  them  by  feoffment; 
becaufc  though  he  hath  a  right  to  be  abfolute 
owner  of  the  lands,  yet  is  he.  not  aflually  fo  till 
entry,  becaufe  till  then  in  fad  he  hath  no  pof-* 

(r)  [Sec  fFati.  on  De/c.  c.  !•  f.  2.  p.  51,  2^] 

feffion ; 
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fci&on ;  and  therefore  there  is  no  reafon  by  a 
fidion  of  law  to  create  him  a  pofleflion.  And 
fo  he  never  having  had  the  lands  to  him  and  his 
reprefentative,  he  muft  take  that  is  rcprefenta* 
tive  to  the  dead  perfon,  whidh  is  the  younger 
brother ;  and  this  alfo  may  be  a  reafon  why  he 
that  claims  by  defcent,  muft  make  himfelf  heir 
to  him  that  was  laft  adually  feifed  of  the  free* 
hold.  But  though  copyhold  land  be  governed 
by  the  rules  of  the  common  law,  concerning 
defcents,  yet  it  partakes  not  of  the  nature  of 
freehold  land  in  other  refpeds(j).  For  it  is 
not  aflets  in  the  heirs  hands,  neither  fhall  a  wo- 
man he  endowed,  or  hufband  tenant  per  curtejy^ 
unlefe  by  fpecial  cuftom;  (/)  neither  fhall  a  ♦q^/^' •^ 
defcent  toll  an  entry.  The  reafon  fecms  to  be, 
becaufe  the  eftates  of  copyholders  were  at  firft 
only  eftates  at  will,  and  at  the  abfolute  difpofi- 
tion  of  the  lord;  and  there  hath  not  fmce  been  [  ^^'  ] 
any  provifion  made  for  thofe  particular  cafes. 
For  my  lord  Coke  fays,  that  copyholders  have  4Ca.M. «; 
only  a  fct-^fimplQ  JecufiJum  quid;  that  though 
tbey  are  tenants  at  will,  yet  their  eftates  fhall 
defcend  to  their  heirs,  and  not  be  determined 
by  their  death ;  and  not  be  fubjcd  to  the  will  of 


(i)  Nor  art  tbey  within  the  ftatutc  of  W$ftminftir  the  2. 
c«  18.  which  gives  eUgiti.  Savil's  Rep.  p.  .  Heyden's 
€afe.    l^ttpoft.  185.] 

(i)  Nor  ace  tbey  forfeited  by  outlawry.  Ut.  Rsp.  234. 
[See  poft.  242.] 

N  2  the 
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the  lord,  as  other  eftates  at  will  are  (which  it 
feems  was  introduced  in  favour  of  them  by 
fome  pofitive  law  («),  though  no  footfteps 
of  it  appear  now)  ;  but  not  ftmpliciter  to  have 
all  the  collateral  qualities  of  eftates  in  fee- 
fimple  at  common  law,  in  which  refpeSs 
that  pofitive  law  feems  to  have  left  them  at  large 
as  before. 
Co.  Cop.  114.  My  lord  Coke  fays  in  his  Copyholder,  that  if 
the  leafe  for  years  determine,  and  the  elder 
brother  die  before  entry,  that  the  younger 
brother  fliall  inherit;  for  when  he  has  once 
got  pofTefTion,  which  he  had  by  the  pofTeffion 
of  his  leflee  for  years,  then  it  feems  he  has 
made  the  eftate  defcendable  to  him  and  his 
heirs.  But  perhaps  it  will  be  faid,  that  the  pof* 
feffion  of  the  leflee  for  years  is  only  the  pot- 
feflion  in  law  of  the  brother,  and  not  in  fa<3:, 
becaufe  he  can  get  no  pofleflion  ;  and  it  would 
be  inconvenient  to  carry  the  eftate  to  another 
[  162  ]  family,  if  the  elder  brother  die  before  entry; 
but  when  this  eftate  for  years  is  ended,  then 
fince  he  may  get  a  pofleflion  by  entry,  it  is  ac- 
quired by  law.  But  then  on  the  other  hand,  if 
by  the  poflTeflion  of  the  leflTec  for  years,  he  had 
an  eftate  defcendable  to  him  and  his  heirs,  how 
comes  this  eftate  to  be  devefted  by  the  expira- 
tion of  the  leafe  for  years  ?  It  is  urged  on  the 
other  hand,  that  poflfeflSon  was  but  feigned,  and 

(ir)  [Scc^»/<,  156.  (/)] 

ia 
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is  now  gone  ( w) ;  but  yet  if  the  brother  were  Dyer  »9i. 
once  in  poffeffion,  and  then  were  difleifed,  it  "^'37'. 
feems  the  fifter  fliould  inherit,  though  the  pof- 
feifion  of  the  elder  brother  were  gone.  But  the 
poffeffion  of  the  leffee  was  the  brother's  pof- 
feflion  only  by  fuppofition  of  law,  to  help  him 
out  where  he  could  get  no  poflefSoh  ;  and  there- 
fore when  that  eftate  for  years  is  gone,  the  law 
removes  the  afliftance  it  gave  before,  becaufe 
now  he  may  get  pofleflion,  and  fo  fets  the  mat- 
ter  between  the  brothers  as  it  wotild  if  there 
had  been  no  leafe  for  years.  Idco  qu(^re  dc 
hoc  [x). 

[y)  The  heir  before  admittance  (5s)  may  en-  ^Qo,%t.h,%%. 
ter  and  take  the  profits ;  for  perhaps  there  may     [  163  ] 
not  be  a  court  holden  in  a  great  while  after- 
wards.   Such  heir  may  furrender  to  the  ufe  of 
another  before  admittance  [a\  but  not  to  preju- 
dice the  lord  of  his  fine,     ^are^  Whether  the  i  Leo.  174. 
lord  in  fuch  cafe  mull  admit  before  the  heir  has 
paid  his  fine,  and  if  he  do,  what  remedy  there 
is  for  the  fine  [p). 


(«;)'  2  Livinx  107.  BlaMorn  v.  Greaves.  Sed  quare 
4  Li9.  Cafe  226.     I  Ventris  260.     i  Mod.  102.  120. 

(;r)  [Sec  N.  LXXIV.]        {])  Moor  596.     2  Cr.  105. 

(2)  [Sec  anUy.  159.  So  he  may  bring  trefpafs  or  cjed- 
inent,  make  Icafes,  &c.  before  admifHon.  See  Com*  Dig. 
Copyh.  (D.  2.)  Vinery  Cofyb.  (D.  b.)  ff^atk.  on  Defc.  c.  i. 
f I  2.  p.  51*  and  notes.     Co.  Copyh.  f.  41-] 

(a)  [Sec  N.  LXXY-]       {b)  [Sec  N.  LXXVI.J 
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4Co.*«,«3.        The  admittance  of  tenant  for  life  is  the  ad- 
^co.  7!^*  '*°'  mittance  of  him  in  remainder  (r),  becaufe  they 
make  but  one  eftate ;  but  the  lord  fhall  have  a 
fine  for  the  remainder-man's  intereft,  but  the  re- 
mainder-man need  not  pay  it  till  after  the  death 
of  tenant  for  life,  for  then  he  becomes  tenant  to 
the  lord  (^/).     Micb.  8  JV.  3.  in  B.  R.  per  Hclt. 
The  admittance  of  tenant  for  life  is  the  admit* 
tance  of  him  in  remainder  (r),  fo  as  to  veft  the 
eftate,but  not  to  prejudice  the  lord  of  his  fine  {d) ; 
for  after  the  death  of  tenant  for  life,  he  in  re- 
mainder {hall  be  admitted  again,     ^are. 
\i^\t%  '^^^  enaded  by  the  31  i?.  8.  c.  13.  That  if 

any  abbot,  &c.  (hall  make  any  leafe  of  lands,  £^r. 
in  the  which  any  eftate  for  life  then  Was  in 
being,  then  every  fuch'  leafe  to  be  void.  A  co- 
pyhold was  let  for  life  by  copy,  and  then  the  re- 
[  164  ]  ligious  houfe  granted  a  leafe  of  it  to  another  for 
ninety  years ;  and  it  came  to  be  a  queftion.  Whe- 
ther this  was  a  void  leafe  ?  And  the  doubt  was. 
Whether  a  copyhold  eftate  for  life  were  within 
the  words  of  the  ad,  in  which  (any  eftate  or  in- 
tereft for  life,  &fr.);  and  it  was  refolved,  that  the 
leafe  was  void,  and  that  the  copyholder  had  an 


{c)  [Sec  Watk.  on  Defc.  c.  i.  f.  i.  p,  21.  n.  {w)i  f.:i, 
p.  50.  n.  ^nd  pofi,  194. 

So  the  remainder-man  or  his  heir  may  furrendcr,  on  the 
admittance  of  the  particular  tenant,  though  they  never  were 
admitted  exprefsly  themfelves.  Cro.  Jac.  36.  fl  10.  Cra^ 
Eliz.  504,  662*  4  Leon.  g,pl.  38.  and  i%i.  pi.  126. J 

{d)  [SccN.LXXVll,J 

eftatQ 
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eftate  or  intereft  for  life.     And  in  the  handling  i  Ld.  Riym. 
this  cafe,  fome  general  rules  were  laid  down  for 
the  expofition  of  ftatutes,  where  they  ihould 
extend  to  copyhold  eftates,  and  where  not  (e).  3C0  7. 

'  Cro.  Cir.  42    t. 

When  a  ftatute  alters  any  intereft,  tenure,  cuftom, 
fervice  of  the  manor,  or  doth  any  thing  in  prc^ 
judice,  either  to  the  lord  or  tenant,  there  the  ge- 
neral words  of  an  ad  of  parliament  will  not  ex- 
tend to  copyholds ;  but  when  an  slQ,  is  generally  stn.  253, 259. 
made  for  the  good  of  the  common  weal,  and  no 
prejudice  accrues  to  the  lord,  &fr.  there  copy- 
holders are  often  bound.  And  this  reafon,  as  it 
feems,  was  the  ground  the  judges  went  upon  in 
the  refolution  before ;  for  there  was  an  a£l  of  stra.  516. 

Ld*  Raynk 

parliament  made  for  the  king's  advantage,  to  >o66. 
prevent  the  alienation  of  thofe  lands  that  were 
to  come  into  the  hands  of  the  king ;  and  it  was 
no  prejudice  to  the  lord  to  hinder  granting 
future  eftates,  fo  long  as  it  permitted  the  grant- 
ing prefent  interefts  {/).  And  in  this  cafe  was  [  165  ] 
fomething  touched  concerning  the  great  conr 
troverfy  of  entailing  copyhold  lands  {g).  And 
'twas  held  /^r  tot.  curiam^  that  generally  copyhold 


(0  rSccN.  LXVIIL] 

[f)  About  the  latter  end  of  the  reign  of  queen  Elizahith^ 
the  queftion  was  debated,  Whether  copyhold  lands  could  be 
entailed  ?  Vide  Cr.  EUz.  308,  907-  Moor  753.  Godbolt^sK 
367.  Cr.  Car.  431,  411.  l  Roll.  Rep.  383.  Wm.  Jonn 
360* 

And  in  Hill  and  M9rfi%  cafe  it  was  adjudged,  that  where 
a  copyhold  is  entailed,  it  muft  be  by  a  fpecial  cuftom  fo  to 
do.   Moor  1 88.  637.   i  Lro.  136.  Raymond  164.  Sid.  314. 

ii)  [Sec  N.  LXXIX.] 

N  4  lands 
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lands  could  not  be  entailed ;  becaufe  if  the  fia-»^ 
3  Co.  8.  tute  of  Weftm.  2.  brings  in  a  new  eftate,  as  an 

eftate-tail  is,  then  it  muft  introduce  a  new  te- 
nure, vi%.'  the  donee   to  hold  of  the  donor, 
which  comes  within  the  rule  before  of  a  gene* 
rai  a£t,  not  binding  copyholders  in  fuch  a  cafe. 
Another  reafon  was,  becaufe  the  words  of  the 
ftatute  de  donis  are  quod  voluntas  donatoris^  &fr, 
fo  that  what  may  be  entailed  within  that  ad  of 
parliament,  mud  be  given  by  charter  in  tail ; 
and  copyholds  are  not  given  by  charter  in  tail, 
CK).car.45.    but  by  furrcudcr  and  admittance.     That  a  fur- 
render  and  admittance  is  no  alienation  by  deed, 
fee  Lilt.  feR.  74;     For  'tis  there  faid,  an  aliena^ 
Cfo.  Car, «.     tion  by  deed  is  a  forfeiture.     Again,  that  copy- 
[  166  ]    holds  cannot  be  entailed,  was  alfo  refolved,  in 
the  cafe  of  Ronvden  againft  Malfier,     In  both 
thefe  cafes  'twas  objedled  againft  entailing  copy- 
hold lands,  that  it  would  introduce  a  perpetuity, 
becaufe  no  fine  or  recovery  ^ould  be  fuflfered  of 
•them ;    and  fo  the  ovmer  cannot   difpofe  of 
them.   Thus  far  then  went  the  refolution  of  the 
courts  in  both   cafes ;  that  copyholds  are  not 
c«>.  El.  717,    generally  within  the  ftatute  De  donis.     But  then 
3  Co.  8.  when  'twas  objeded  by  fome,  that  where  there 

i!ttfea.^3.  hath  been  a  cuftom  for  entailing  copyhold 
eftates,  there  the  ftatute  De  donis  co-operating 
with  the  cuftom,  fliould  extend  to  it.  But  the 
lord  chief  baron  anfwered  that  'twas  all  onc^ 
and  that  no  cuftom  could  make  the  ftatute  ex- 
tend to  copyholds;  becaufe  all  the  eftates  at 
fommon  law  were  fee-fimple,as  Ijt(.  fays.;  and 


COPYHOLD  TENURES.  i66 

fo  there  could  be  no  cuftom  to  entail  copyhold 
lands  before  the  ftatute ;  and  tince  there  could 
not  be ;  becaufe  no  eftate  in  copyhold  is  grants- 
able,  but  what  hath  been  graritable  time  out  of 
mind ;  and  the  ftatute  2)^  donis  is  within  the  time 
of  man's  memory.  But  this  was  not  the  refolu-  cro,  car.  44,5« 
don  of  the  court,  but  only  my  lord  chief  baron^s 
opinion.  In  the  cafe  of  Roivden  ver.  Maljler^  a 
copyhold  was  furrendered  to  the  ufe  of  the 
copyholder's  will,  who  devifed  it  to  y.  in  tail, 
remainder  to  II.  in  tail,  ?^r.  J.  hath  iflue,  and  [  ^^7  1 
furrenders  to  the  ufe  of  his  wife  for  life ;  'twas 
adjudged,  that  fince  the  jury  found  'twas  not  the 
cuftom  of  the  manor  to  have  an  eftate-tail  in  a 
copyhold,  that  y.  had  a  fee-^fimple  conditional ; 
and  that  by  his  having  of  iffue,  he  had  performed 
the  condition,  and  the  furrender  to  the  ufe  of 
his  wife  wa6  good. 

One  argument  againft  copyholds  being  en*  ^eo,^o^?J^ 
tailed  was,  that  no  fine  could  be  levied,  or  reco* 
very  fuffered,  becaufe  a  warranty  cannot  be  an- 
nexed to  an  eftate  at  will.  There's  a  cafe  cited  in 
Podger-%  cafe,  where  'tis  faid  to  be  adjudged, 
that  copyholds  are  not  within  the  ftatute  Dc 
donis ;  but  it  doth  not  fay,  if  they  be  entailed 
by  cuftom,  they  are  not  within  the  ftatute. 

There  is  the  cafe  of  Erijh  ven  Rives^  where  Cio.  ei.  yiy, 
'twas  adjudged,  that  withoyt  a  cuftom  copyholds 
can't  be  entailed  by  the  ftatute  De  donis.  Thefe  * 
are  all  the  cafes  that  I  can  find  againft  entailing 
copyhold  lands,  none  of  which  go  fo  far  as  to 
(a^i  thjit  if  th«:e  hav?  been  aa  cftate-tail  by  cut 
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torn,  that  'tis  not  within  the  ftatixte  De  donis^ 
but  only  the  opinion  of  my  lord  chief  baron, 
which  will  be  but  of  little  weight  when  we  have 
feen  the  precedents  againft  this  opinion,  which  I 
fliall  now  examine.  And  firft,  There  is  Little^ 
[  i68  ]  tot!%  opinion  for  the  entailing  of  a  copyhold; 
for  he  fays,  that  tenant  by  copy  of  court- roll  is, 
as  if  a  man  be  feifed  of  a  manor,  within  w^hich 

iitLSca:.73.  manor  there  is  a  cuftom  which  hath  been  ufed 
time  out  of  mind ;  That  certain  tenants  within 
the  fame  manor  have  ufed  to  hive  lands  and  te- 
nements, to  have  and  to  hold  to  them  and  their 
heirs,  in  fee-fimple  or  fee-tail ;  fo  that  there  he 
lays  exprefsly,  that  eftates-^tail  in  copyholds  have 
been  time  out  of  mind,  and  therefore  muft  have 

f  Int.  60.  \^ttVL  before  the  ftatute.  But  my  lord  Coke 
in  his  comment  on  Littleton^  in  another  place 
fays,  that  an  eftate-tail  may  be,  by  the  opinion 
of  Littleton^  hj  the  tuftom,  the  ftatute  co-ope- 
rating with  it ;  for  faith  he,  there  can  be  no 
eftate-tail  in  copyholds  by  cuftom  only,  nor  no 
cftate-tail  by  the  ftatute  only,  but  the  ftatute 
muft  co-operate  with  the  cuftom.  Now  the 
queftion  will  be,  How  this  can  be  reconciled 
with  what  Littleton  fays  ?  For  he  fays.  That  an 
eft:ate*tail  in  copyholds  was  time  out  of  mind  of 
man ;  and  then  if  eftates-tail  were  before  the 
ftatute,  the  queftion  is  out  of  doors,  whether  a 
copyhold  can  be  entailed  by  force  of  the  ftatute ; 
for  if  they  were  entailed  at  the  common  law, 
then  as  to  them  the  ftatute  is  but  in  affirmance  of 
the  common  law. 

It 
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It  feems  the  meaning  is  this,  that  eftates-tail  can. ». 
were  before  the  ftatute,  as  to  the  manner  of  li- 
mitation by  the  cuftom  of  fome  manors  ;  as  that 
an  eftate  was  granted  to  a  man  and  the  heirs  of 
his  body  begotten,  the  remainder  over  to  ano- 
ther; but  that  in  other  refpedls  thefe  eftates 
were  not  eftates-tail  before  the  ftatute,  as  that 
the  tenant  (hould  no  ways  alien  to  debar  his 
ifTue,  or  them  in  remainder ;  or  that  if  he  made 
any  difcontinuance,  they  fhould  have  a  forme- 
don  in  defcender  or  remainder ;  but  thefe  things 
were  introduced  by  ftatute  upon  the  eftate, 
which  was  the  fame  in  limitation  by  the  com- 
mon law  ;  and  fo  the  ftatute  is  faid  to  co-ope- 
rate to  make  an  eftate-tail  j  and  this  obviates  the 
main  obje&ion  againft  intailing  copyholds  by 
the  ftatute,  viz.  That  every  copyhold  eftate 
ought  to  be  grantable  time  out  of  mind  ;  and  if 
an  eftate-tail  were  introduced  by  the  ftatute, 
then  that  eftate  was  not  grantable  time  out  of 
mind ;  for  if  the  eftate-tail  were,  before  the  fta- 
tute, the  fame  in  point  of  limitation  of  the 
eftate,  as  it  is  now  fmce  the  ftatute,  then  an 
eftate-tail  hath  always  been  grantable  time  out 
of  mind,  though  fome  other  qualities  are  now 
annexed  to  that  eftate  by  aft  of  parliament, 
which  were  not  fo  before,  and  which  may  well 
be  faid  to  give  the  ftatute  fome  ihare  in  the  [  170  ] 
making  thofe  eftates,  fmce  they  are  fo  very  con- 
iiderable.  And  that  the  qualities  (hould  be  an- 
nexed to  this  eftate  by  the  ftatute  Dc  donis^  is  no 

ways 
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ways  unreafonable  i  for  this  aft  was  made  to 
redrefs  a  wrong  at  common  law,  and  was  for  the 
general  convenience  and  profit  of  the  weal  pub* 
lick  ;  and  the  bringing  an  eftate-tail  in  copyhold 
lands  within  the  flatute  De  donis^  is  no  pre- 
judice to  the  lord  or  tenant,  alters  no  tenure, 
eftate  or  cuftom  of  the  manor,  which  may  any 
ways  prejudice  any  body. 
rto.utt.6o.  It  is  no  proof  of  a  cuftom  time  out  of  mind 
to  intail  a  copyhold,  that  an  eflate  hath  been 
granted  to  a  man  and  the  heirs  of  his  body,  for 
that  may  be  a  fee-fimple  conditional ;  but  it 
mud  be  ihewn  that  a  remainder  hath  been  li- 
mited over  and  enjoyed,  or  that  the  iflue  have 
recovered  after  the  alienation  of  his  anceftor,  or 
the  like. 

Tbofe  that  are  againfl  the  intailing  copyhold 

lands,  fay  that  the  eflate-tail  of  copyhold  land 

mentioned  by  Littleton^  mud  be  underftood  a 

fee-fimple  conditional  at  common  law,  or  elfe  he 

iCe.t.K       contradicts  himfelf;   for   he   fays  in   another 

ijtt.  fca  13.     pi^^g^  ^\^2X  all  inheritances  at  common  law  were 

[171]    fee-fimple ;  but  it  feems  that  may  be  well  enough 

underflood  of  freehold  eflates ;  for  one  may  lay 

a  general  rule  for  all  lands,  meaning  freehold 

lands,  which  will  not  extend  to  copyhold  lands. 

Cfo.EK907.         As  that  diflindtion  about  intailing  copyhold 

^^!u?»cafe.    lands  is  taken  by  my  Lord  Coke^  and  fo  of  great 

Moor  1^73/1*88.  authority,  yet  it  is  not  a  fmgle  authority,  but  the 

cro.  El.  307,     i^jjjg  diftindion  is  t?ikea  and  allowed  in  many 

p^^s?^'     Other  caft?8.    And  firft  there  is  the  cafe  of  Gurfej 


COPYHOLD  TENURES.  171 

ver.  Sander/on^  where  it  is  doubted  whether  a  j  sid.  268. 314. 

copyhold    may  be   intailed,    no  cuftom    being 

found  one  way  or  the  other  j  by  which  it  feems 

plain,  that  if  there  had  been  a  cuftom  found, 

there  had  been  no  queftion  but  that  it  might 

have  been  intailed.     But  then  there  is  the  cafe 

of  Eri/h  ver.  Rives ^  that  an  intail  may  be  of  a 

copyhold  by  cuftom,  but  not  without  it.    There 

are  feveral  other  cafes  warrant  the  fame  diftinc- 

tion,  as  in  the  margin.     Thus  you  may  fee  the 

reafons  both  for  and  againft  intailing  copyhold 

lands. 

It  is  made  an  objedion  againft  intailing  copy-  Cro  car.  45. 
hold  lands,  that  thereby  the  donee  muft  hold  of 
the  donor  j  and  the  donor  being  in  the  rever- 
fion,  muft  hold  of  the  lord ;  and  fo  the  change 
of  tenants  will  not  be  fo  often ;  and  if  the  do- 
nee commit  any  forfeiture,  the  donor  muft  take 
advantage  of  it,  which  would  be  to  the  preju-  [  172  ] 
dice  of  the  lord  to  have  the  tenure  thus  altered. 
To  this  objedion  I  think  it  may  be  very  well 
anfwered,  That  the  truth  of  the  cafe  is  not  fo; 
for  the  donee  in  tail  doth  not  hold  of  the  donor, 
but  of  the  lord,  as  it  feems  every  tenant  for  life 
doth  of  a  copyhold  ;  and  this  feems  to  be  very 
reafonable ;  for  a  copyhold  in  fee-fimple  is  not 
like  other  eftates  in  fee-fimple  at  common  law, 
but  they  are  only  eftates  at  will,  and  fo  he  that 
is  the  actual  tenant  at  will  is  tenant  to  the  lord ; 
for  it  feems  to  me,  that  becaufe  they  are  but 
«ftates  at  will,  there  is  no  divilion  of  eftates,  but 

he 
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he  that  is  adual  tenant,  at  will  hath  all  the  eftatei 
and  there  is  no  part  or  parcel  of  the  eftate  left 
in  any  body  elfe ;  and  that  a  tenant  in  fcc- 
fimple  of  copyhold  lands  is  only  ho  that  hath  fuch 
an  eftate  at  will  in  the  lands,  as^  by  the  cuftom 
of  the  manor,  is  not  to  determine  by  his  death  ; 
but  that  after  his  death  his  heir  fhall  be  tenant  at 
will ;  fo  that  when  he  grants  away  an  eftate  for 
life,  he  has  no  eftate  in  the  lands  left  in  him,  but 
only  a  power  of  being  tenant  at  will,  according 
to  the  cufl»m  of  the  manor,  when  his  tenant  for 
life's  eftate  is  ended. .  And  I  take  it,  that  in  the 
mean  time  the  tenant  for  life  is  tenant  at  will  to 
the  lord,  and  (hall  do  the  fervices;  and  if  he  com- 

[  ^73  ]  ™^'  ^  forfeiture,  the  lord  (hall  take  advantage  of 
it  {b).     And  to  this  purpofe  there  is  the  cafe  of 

I  Leo.  X.  •  Borenford  ven  Packinton^  where  the  cuftom  of 
the  manor  was,  that  the  widow  (hould  have  her 
free  bench ;  and  it  is  there  taken  for  granted  that 
ihe  (hall  hold  of  the  lord  (i),aDd  be  accordingly 
admitted  tenant,  and  that  the  heir  (hall  not  be 
admitted  during  her  life,  which  plainly  proves 
that  the  courfe  of  tenure  of  copyhold  lands  is 

■  .    ■  -  ^ 

(A)  [9  Co.  107.  a.  foft.  266.  N.  CXXIIL  Unlcfs  the  re- 
mainder be  exprefsly  limited  to  commence  on  the  forfeiture  \ 
in  whtch  cafe  the  lord  fball  not  take  the  advantage  of  it 
againft  his  own  ad.  3  Liviniz.  94.  Com.  Dig.  Cofjk 
(M.  6.)  Vtmr.  Copyh.  (X.  c.)] 

(1)  [But  note  J  in  the  c^k  oi  Borenford  znA  Packing-- 
ton^  the  widow  had  the  whok  of  the  copyhold  as  her  free* 
bench :  and  fee  finu^  26.  N,  XXV.] 

a  •  iiot 
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Dot  like  the  tenure  of  freehold  lands  at  common 
law ;  for  in  that  cafe,  at  common  law  (he  ihould 
bold  of  the  heir ;  and  though  in  eftates  at;  com- 
mon law  the  donee  holds  of  the  donor  by  the 
feme  fervices  the  donor  holds  over ;  becaufe  the 
ftatute  creating  a  reverfion  in  the  donor,  the 
judges  made  expofition  according  to  the  com* 
mon  law,  that  becaufe  a  fee^fimple  conditional 
was  held  of  the  feoffor  by  the  fame  fervices  that 
he  held  over ;  therefore  the  donee  fhould  held 
of  the  donor  by  the  fame  fervices  he  held  over  j 
but  at  common  law  the  tenant  in  fee-(imple 
condiiional  of  copyhold  could  hold  of  no  body 
but  of  the  lord ;  therefore  they  cannot  hold  of 
the  donc»r  that  have  now  an  eftate-tail  in  copy- 
bold  lands,  but  according  to  the  rule  in  expound* 
log  the  ftatute  De  donu  ;  vi%.  by  the  common 
law  they  muft  hold  of  the  lord,  becaufe  the  te-  [  ^  74  ] 
nant  in  fee-fimple  conditional  of  copyhold  lands 
at  common  law  held  of  the  lord,  and  not  of  the 
furrenderor.  In  the  fupplement  of  my  Lord 
C^kt\  treatife  of  copyholds  (i)  there  is  a  cafe  cro.  ca-.  ^^ 
cited  between  Lane  and  Hill^  where  it  is  fatd» 
That  when  a  copyholder  makes  a  gift  in  tail,  he 
hath  no  reverfion  but  a  pof&bility  ;  and  the  lord 
fliall  avow  upon  the  donee  for  the  rents  and  fer- 
vices, and  not  upon  the  donor ;  and  therefore  it 
was  there  faid,  that  he  in  reverfion  could  have 
no  formedon  in  the  reverter. 


(*)  [S»  u.  Traau  185.] 

A  copy- 
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^uo^U'  ^  copyholder,  by  licence  of  the  lord,  makes 

3  Leo.  197.  a  leafe  by  indenture  for  twenty  years,  and  then 
furrenders  his  eftate  by  the  name  of  reverfion  of 
one  moiety  to  one,  and  another  moiety  to  ano* 
ther ;  and  it  was  adjudged  the  reverfion  pafTed, 
for  the  leafe  for  years  paflcd  out  of  the  eftate  of 
the  copyholder,  as  well  as  if  the  leafe  had  been 
made  by  furrender.  It  feems  that  which  occa- 
iioned  the  doubt  in  this  was,  that  the  leafe  not 
being  made  by  furrender,  the  leflbr  ftill  conti- 
nued tenant  to  the  lord;  and  fo  whether  b^ 
might  fuirrender  by  the  name  of  reverfion  was 
the  queftion.  This  cafe  feems  very  much. to 
fhake  the  reafons  I  have  before  given  why  the 
particular  tenant  (hall  hold  of  the  lord,  and 
[  ^75  1  ^^^  ^^  ^^^  *^^^  created  particular  eftatesj  that 
is,  that  there  was  no  reverfion  left  in  him ;  but 
yet  though  fuch  intereft  may  pafs  by  name  oi 
reverfion  (for  any  other  name  to  give  it  will  be 
very  hard  to  find) ;  yet  perhaps  he  hath  not  in 
ftri^nefs  fuch  an  eftate  in  him.  However  that 
be,  it  feems  the  particular  tenant  holds  of  the 
lord  J  therefore  if  tenant  in  fee  of  a  copyhold 
furrenders  to  one  for  years,  it  feems  to  me  that 
the  tenant  for  years  (hall  hold  of  the  lord  ;  for 
by  admittance  the  lord  takes  him  for  his  tenant ; 
but  if  the  leafe  be  made  by  indenture,  there  it 
feems  he  holds  of  his  lefibr ;  for  he  is  not  ad- 
mitted tenant  to  the  lord.  It  was  held  that  no 
attornment  was  requifite,  becaufe  it  is  the  lord 
that  has  the  power  of  chufing  and  admitting 

tenants, 
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^tenants,  and  not  the  lefTee.  It  was  held  like*^ 
wire,«that  the  rent  waa  to  be  divided  by  the  halves 
according  to  the  reverfion*  Having  thus  exa- 
mined the  reafonft  and  authorities  for  intailing  a 
copyhold  eftate,  after  which  there  can  be  no 
great  reafon  to  doubt,  but  that  copyholds  may 
be  intailed ; 

It  is  now  requifite  that  we  fee  the  method  for  stra.  1107. 
the  avoiding  fuch  intails ;  and  ficILI  ihall  fhew,  cudombar 
that  a  recovery  with  voucher  (/)  doth  not   of  bicreafonabkT' 
common  right  bar  the  intail  of  a  copyhold  ;  but  Slne^cl*" ' 
that  as  to  the  intailing  them,  cuftom  is  requifite  j  ^^"^(^c^ 
fo  ^without  cuftom  the  intail  cannot  be  cut  off!  c^^ft  create 
The  reafons  are,  that  becaufe  without  an  in-  Hio^Abn  506. 
tended  recompence  in  value,  no  recovery  ihall  Hob.V77/°"' 
bind,  and  the  furrenderee  comes-in  in  the  Poji^  i^V^*^' 

'  ^  ^  ^  ^   Cn>.  Car.45y 

fey  the  lord,  and  is  not  in  in  the  Per  by  the  ?°s    ^ 

^  '  '  Mo.  358.  con. 

party,  and  fo  no  warranty  can  be  annexed  to  ^"^^  ^^  39» 
the  copyholder's  eftatc.  Befides,  they  have  only  L  ^7^  J 
an  eftate  at  will,  to  which  no  warranty  can  be 
annexed  of  common  right ;  for  no  eftate  lefs 
than  a  freehold  is  capable,  by  common  right,  of 
having  a  warranty  annexed  to  it.  And  accord- 
ingly it  was  adjudged  in  Clun^  cafe,  and  all  the 
judges  held  that  the  recovery  did  not  bind  with- 
out a  cuftom*  But  there  is  a  quart  whether 
judgment  was  given  for  the  plaintiff  upon  the 
principal  matter,  or  no;  for  it  feems  to  have 
been  a  difcontinuance  (i»),  and  thdn  the  defend- 
—      ■  •— — —      •  

(0  [See  N.  LXXX.]        («)  [See/2/?.  189I 
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cro.  EL  372,    ant's  entry  could  not  be  lawful.     There  are  tw© 
I  Roi.  Abr.      other  cafes  where  this  queftion  came  in  difpute. 
Mo.'  637.        but  was  not  refolved.     It  is  held,  in  the  cafe  of 
Cburcb  ver.  Wiaty  that  a  recovery  by  cuilom 
may  bar,  which  implies,  that  without  it  it  cannot 
bar.     But  in  the  cafe  of  Oldcot  vtr.  Levels  Moor 
75 3*  it  was  agreed  that  a  recovery  may  be  in  the 
court  of  the  lord,  that  will  bar  a  copyhold ;  and 
there  it  is  iaU  generally,  and  is  not  put  upoa 
any  cuftom. 
r  177  1        ^^  ^^  debated,  whether,  if  there  be  a  cuftom 
w  638.        to  bar  the  iflue  of  a  copyhold  eftate  by  furrender 
to  one  in  fee,  whether  that  be  good  (n).     Moor 
188.     Numb.  336.  Hill  ven  Morfe. 
Now  my  lord  Coke  fays,  by  cuftom,  by  furren- 
705;       "*  "**  der  the  intail  of  a  copyhold  may  be  cut  off.     It 
btyie  450.  con.  is  held  to  be  a  good  bar  of  a  copyhold  eftate  for 
the  tenant  in  tail  to  commit  a  forfeiture  [p\  and 
the  lord  to  feife  and  grant  to  another.     Or  if  the 
tenant  in  tail  furrenders  to  the  ufe  of  the  pur- 
chafer  and  his  heirs,  and  the  purchafer  commits 
a  forfeiture,  and  the  lord  feifes  and  regrants ; 
this  is  held  to  be  a  good  cuftom  to  bar  the  eftate- 
tail  of  a  copyhold,  though  the  tenant  in  tail  be 
not  privy  to  it.     By  this  it  feems  plain,  that  if 
tenant  in  tail  commit  a  forfeiture,  his  iflTue  is 
bound  by  it ;  but  the  lord  can  grant  to  no  body 
^Ife  but  to  him  that  is  intended  to  have  the  eftate. 
Thus  it  feem^  plain  to  me,  that  as  eftates  by  the 


(Ji)  [Sec  N.  LXXXL]       (0  [8cc  N-  LXXXIL] 

cuftona 


I  Rol  Abr.  506. 
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cuftom  may  be  intailcd,  fo  by  the  cuftom  alfo 
thqfc  eftates^tail  may  be  cut  off  by  the  furreri- 
der,  recovery,  or  forfeiture,  according  to  the 
feveral  cuftoms  of  manors. 

Having  thus,  in  fome  meafure,  treated  of  the 
tules  to  know  when  the  general  words  o^  an  a^ 
of  parliament  extend  to  copyholds,  and  when 
not ;  and  having  (hewed  the  reafons  both  of  the   [  1 7$  1 
one  and  the  other  fide,  about  intailing  copy-* 
holds ;  it  will  be  now  neceflary  to  defcend  a 
little  farther,  and  ihew  thofe  particular  ads  of 
parliament  copyholds  are  within,  and  thofe  they  iiA.VL»Ym. 
are  not  within.     Copyholds  are  within  the  fti**  Ia^^o. 
tutc  of  limitations  (/)  j  fot  that  is  an  ad  made  "•^^"'  ^** 
for  the  prefervation  of  the  publick  quiet,  and  no 
v^aya  tending  to  the  prejudice  of  the  lord  or  stia.  253, 251. 
tenant.     And  actions  concerning  copyholds  are 
as  fully  and  plainly  within  the  words  of  the  ad 
of  parliament,  as  any  other  adions  are,  and  fo 
there  is  no  rcafon  to  exclude  them  from  the 
meaning.     But  debt  for  the  fine  of  a  copy- 
holder is  not  within  the  fiatute  of  limitatioti. 
2  Keb.  536. 

The  32-fll  8.  t.  48.  of  the  hulband^s  difcon-  Moorss^. 
titiuing  the  wife's  land,  doth  not  extend  to  copy- 
hold land,  neither  in  the  letter  nor  equity  of  it ; 
for  the  words  are^  that  no  fine,  feoffment,  or  any 
other  ad  or  ads,  ^r.  of  the  wife*s  inheritance 
I        or  freehold,  which  words  plainly  mean  tiothiiig 


if)  [See  3  Dumf.  arJEafi^  172,  3*] 
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but  a  common  law  eflate,  and  the  common  law 
way  of  conveying ;   and  if  the  equity  of  the 
a£t  fliould  be  conftrued  to  extend  to  copyholds, 
by  xhe,  entry  of  the  party  there  would  be  a  te- 
nant without  the  affent  or  admittance  of  the 
lord. 
,lJ79l       Neither  doth  the  other  part  of  the  aft  con- 
/ina.j^.H.     cerning  leafes  to  be  made  fey  tenants  in  tail,  or 
*  ^^'        hufbands  of  lands  in  right  of  their  wives,  ex- 
.tend  to  copyholds  ;  for  it  only  extends  to  thofe 
lands  that  are  grantable  by  deed  ;  yet  it  was  ad- 
judged th^t  a  grant  by  deed  of  copyhold  lancfs 
by  a  dean  and  chapter,  fhould  not  be  avoided  by 
the  fucceflbr,  by  the   13  E/.  c.  10.  fo  that  the 
queftion  will  be,  Why  copyholds  fhould  not  be 
within 'the  32  //".  8.  as  well  as  the  13  EL  and  if 
the  32  H.  8.  doth  not  extend  to  copyhold  land, 
then  a  bifhop  folely  cannot  make  a  grant  by 
iinft.44.  b^     copy,  to  bind  his  fucceflbr  (y).     My  lord  Coie 
fays,  that  a  grant  by  copy  in  fee  or  in  tail,  for 
life  or  years,  is  a  fufficient  demifing  within  the 
aft  of  32  ZT  8.     All  thofe  books  may  be  thus 
reconciled,  though  in  truth  they  are  not  contrary 
to  one  another.     When  a  man  is  feifed  in  fee  of 
lands  in  right  of  his  church  or  wife,  or  is  tenant 
in  tail  in  his  own  right,  and  feme  of  his  lands 
.  have  been  granted  by  copy  for  the  fpace,  ^c. 
this  is  a  fufficient  demifing  within  the  a6t,   to 
'  warrant  his  demifing  of  them,  fo  as  to  bind  the 


(?)  [Sec/j/?.  197.] 

^    '  heir 


COPYHOLD  TENURES^  179. 

heir  or  fucceflbr.  But  where  a  man  is  himfelf- 
tenant  ia  tail  of  copyhold  lands,  or  is  feifed  in 
right  of  his  church  or  wife,  there  he  can  make 
no  leafe  to  Jbind  by  force  of  the  32  H.  8.  becaufe  [  i  -o  ] 
they  are  not  to  be  made  by  furrender  by  force  of 
that  a£t,  but  by  deed  indented  j  and  though  by 
licence  of  the  lord,  a  leafe  of  copyhold  may  be 
demifed  by  deed  indented  ;  yet  the  eftate  is  not 
originally  fo  grantable,  to  which  only  the  ftatute 
extends ;  and  therefore,  though  copyhold  lands 
have  been  granted,  if  they  come  into  the  lord's 
hands,  this  grant  by  copy  may  be  a  fufficient  de- 
mifing  within  the  ad,  to  warrant  his  letting., 
them  again  by  deed,  according  to  the  act ;  yet 
it  feems  he  cannot  grant  them  again  by  copy ; 
for  the  2iOi  requires  that  leafes  be  made  by  inden« 
tare :  And  it  is  obfervable  in  the  dean  and  chap- 
ter of  WorceJler\  cafe,  though  the  lands  were 
copyhold,  yet,  when  they  came  into  their  hands, 
they  were  demifed  by  deed  indented,  which 
(lemife  was  warranted  by  the  ad,  upon  the  for- 
mer grant  by  copy.  Now  then  if  the  32  ^.  8. 
doth  not  enable  grants  by  copy,  it  is  a  great 
queftion  to  me,  whether  the  13  AV.  doth  reftrain  xtoft.45.a. 
them ;  for  all  leafes,  made  according  to  the  ex- 
ception of  the  rcftraining  ad,  muft  purfue  the 
qualifications  of  the  enabling  adl,  and  confc- 
quendy  muft  be  made  by  deed  j  and  then  if 
grants  by  copy  be  left  as  they  were  at  common 
law,  ecclefiaftical  perfons  may  grant  lands  by 
copy  in  fee,  with  the  ccnfent  of  thofe  perfons 

03  whofe 
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whofe  confent  is  required  to  bind  their  fucccf- 
ft>rs ;  I  mean  if  they  have  copyhold  lands  in 
fee,  they  may  grant  them  by  furrender  to  ano- 
ther :  Not  that,  if  they  are  lords,  and  they 
efcheat,  they  may  grant  them  in  fee  ;  for  upon 
the  efcheat  they  free  themfelves  in  their  hands^ 
and  fo  within  the  ad. 
hSJ  ^'  ^°^'  Grantees  of  reverfions  of  copyholds  (hall  not 
cro.car.a4,5,  take  advantage  of  a  condition  broken,  by  the 
vei  21Z.  32  //.  8 .  (r)  nor  by  the  common  law,  (of  covenants 
they  may,  i  Keb.  350,  Cro.  Ca.  24.  2^^.  tatnen 
quare  upon  Yel.  135.)  for  then  by  entry  they 
might  come  In  to  be  tenants  to  the  lord  without 
admittance ;  and  though  he  in  the  revcrfion  may 
enter  by  the  common  law,  yet  he  was  tenant 
before :  The  zSi  gives  remedy  to  affignees,  which 
he  is  not  properly  who  comes  in  by  furrender. 
When  a  copyholder  enters  for  a  condition 
broken,  he  is  injiatu  quoprhis^znA  therefore  fhall 
pay  no  fine  (/) ;  and  if  the  grantee  of  the  re- 
verfion  might  enter  by  force  of  the  ftatute,  he 
would  be  in  the  fame  place  as  his  grantor,  and 
fo  would  be  in  as  tenant,  and  yet  pay  no  fine. 

Copyholds  are  not  within  the  iiH.y.  c.  2o.(/), 
for  thereby  an  entry  being  given  to  the  next 
heir,  he  would  come  in  to  be  tenant  without 


-  ,^Al    41,  73. 


(r)[SceN.  LXXXllL] 

(/)  [Khd.  123.  a.  Co.  Copyh*  f.  56.  Caltb*  60  and  67* 
Cro.  Eliz.  239.  and  pojf.  276.  (/)  acc.^ 
(t)  [i  Crui/i,  is^f  2  Fef  358.  N.  acc.Ji 
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bcmg  admitted  by  the  lord.  The  reafon  they 
feemed  to  go  upon  in  the  refolution  was,  that 
the  lands  were  copyhold,  and  fo  clearly  out  of 
the  flatute.  But  another  reafon  was  mentioned 
by  one  judge,  which  was,  that  the  eftate  being 
limited  to  the  baron  and  feme  in  fee,  'twas  out 
of  the  ftatute  ii  II.  7.  which  only  mentions 
eftates-taily  and  for  lives. 

Another  reafon  may  be,  becaufe  copyholds  ^^;^^'"'^^®* 
are  not  within  the  ftatute  27  II.  8.  about  joint- 
ures, and  the  copyhold  lands  are  within  the  fta* 
tutcs  of  bankrupts ;  for  the  ftatute  1 3  EL  ex- 
prefsly  mentions  them';  and  though  the  other 
ftatutes  do  not,  yet  they  being  made  for  further 
remedy  in  the  matter  aforefaid,  are  to  be  ex-» 
pounded  by  the  former;  efpecially  fmce  that 
hath  taken  care  that  no  prejudice  fhould  happen 
to  the  lord.  The  ftatute  2y  II.  8.  c.  10.  for  exe- 
cuting ufes  to  the  poffeflion,  extends  not  to  copy« 
holds  (1/),  which  is  plain  from  common  experi- 
cnce ;  for  when  a  copyholder  furrenders  to  the 
ufe  of  another,  the  poffeffion  is  not  executed  to 
the  ufe ;  for  the  furrenderee  hath  nothing  till 
admittance.  For  'twas  not  the  intent  of  the  cro,car.4^. 
ftatute  to  execute  the  poffeffion  to  the  ufe  of  co- 
pyhold lands  ;  for  then  a  tenant  would  be  intro- 
duced without  the  lord's  confent.  Neither  doth 
the  branch  of  that  aft  concerning  jointures  ex- 
tend to  copyholds ;  fo  that  if  a  jointure  be  made 

(«)  [2  Fif  257.    Sand,  on  Ufisy-it^.  ace] 
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to  a  woman  in  copyhold,  that  will  be  no  barto 
,  her  dower*     The  reafon  is,  becaufe  the  words 
of  the  provifb  being  general  and  introdudtive 
of  a  new  law,  to  bar  women  of  their  dower, 
where  they  were  not   barred  by  the  common 
law,  there's  no  reafon  to  extend  them,  lince  aa 
eftate  in  copyhold  lands  is  very  difadvantageoud 
to  the  woman  who  muft  pay  a  fine  to  be  ad- 
mitted,, which  flie  may  not  be  able  to  do,  and 
thereby  will  commit  a  forfeiture ;  befides  a  wo*- 
Kian  is  not  dowable  of  common  right  of  copy- 
hold lands  ;  and  fo  it  feems  to  have  been  out  of 
t  inft.  36.  b.     the  regard  of  the  ftatyte ;  and  my  lord  Coh  d«- 
cro.  ci!'43.     fines  a  jointure  to  be  competent  livelihood  of 
4  Co.  30.         freehold  ;  fo  that  it  muft  be  an  eftate  of  free- 
hold.    And  in  another  place  he  fays,  a  tenant 
by  copy  hath  no  freehold  ;  but  yet  the  ftatute  of 
.Merton  that  gives  damages  in  a  writ  of  dower, 
where  the  huiband  died  feifed,  extends  to  copy- 
holds (w)- J  and  yet  feifed  is  properly  applied  to 
f  lui.  ^'>.  b.      freeholds.     And  my  lord  Coke  fays  in  his  Trea- 
tife  of  Copyholds  {x\  that  a  freehold  is  twofold 
in  refpeft  of  the  ftate  of  the  land  ;  and  fo  any 
body  that  has  an  eftate  for  life,  in  lands,  is  a 
freeholder;  and  lb  copyholders  may  be  free^ 
holders.    And  the  other  lenfe  of  the  word  Free- 
[184]    l^old,  as  'lis   oppofed   to   copyhold  land;    but 
queers  of  this  diftin<3;ion,  for  it  feems  not  to  be 


{w)  [Moorii  410'.    Ca.  559.    Cro*  Car.  43.  acc\'\ 
W  [S.  15  sind  16.]. 
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law.  For  he  fays  generally  in  another  place^  1^.43^ 
that  tenant  in  fee,  tail,  and  for  life,  are  faid  to 
have  a  freehold,  becaufe  it  diftinguifhes  it  from 
terms  for  years  and  copyhold  lands ;  fo  that  he 
there  plainly  faith,  that  a  man  cannot  have  a 
freehold  in  copyhold  lands  (y) ;  for  if  he  could, 
\vhere  would  be  the  diftindtion?  Therefore  I 
take  it,  though  a  feme  in  a  writ  of  dower  of 
copyhold  lands  ihall  recover  damages  by  the 
force  of  the  ftatute  of  Merton  (5s),  yet  it  is  by 
the  equity  of  the  ftatute,  and  not  by  the  words* 

The  ftatute  of  Wejl.  2.  c.  3-  in  all  its  branches  3  co.  9.x 
extends  to  copyholds  j  for  it  is  an  aft  made  to  cro.  ca.  43. 
redrefs  wrong,  and  no  ways  prejudicial  to  the 
mtereft  either  of  lord  or  tenant     The  32  H.  8. 
c.  9.  againft  champerty,  extends  to  copyholds  ; 
for  the  words  are  if  any  bargain^  buy^  or  fell^  any    . 
right  or  title^  fo  that  they  are  within  the  words  ; 
and  the  adJ;  being  made  to  fupprefs  wrong,  is 
within  the  equity  of  it,  neither  lord  nor  tenant 
being  prejudiced  by  it. 

It  is  faid  by  Telverton^  arguendo^  that  the  cro.Car.43* 
32  ff.  8.  c.  28.  which  gives  an  entry  inftead  of 
the  cui  in  vita^  extends  to  copyhold  lands  j  for 
the  a<a  was  made  to  redrefs  a  wrong,  and  it  is    [  i8j  ] 
no  prejudice  to  the  lord  or  tenant,  that  the  wife 


(y)  [See  N.  LXXXIV.] 

(z)  [See  lafl  page.  Copyholders  are  not  within  the  ftatute 
of  Merton  {c.  lO.)  to  make  attornics  to  do  fuit  j  but  frcc- 
kolden  in  ancient  demcfnc  arc.  2  Injl.  too,  and  fee  pojl. 
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fliall  enter ;  and  the  general  words  of  the  z£t 
that  give  a  cui  in  vita^  have  been  allowed  to 
extend  to  copyholds.  The  words  of  the  ftatute 
i^2  H.S.  are,  being  the  inheritance  or  freehold  of 
his  wife.  So  if  this  a&  doth  in  this  branch  ex* 
tend  to  copyhold  lands,  as  it  feems  to  me  it 
doth,  then  one  and  the  fame  ad  of  parliament, 
in  one  part  of  it,  will  extend  by  general  words 

Mo.  596.  con.i  to  copyhold,  and  the  other  not  j  for  the  firft 
part  of  the  adl  of  leafes  to  be  made  by  tenant 
in  tail,  extends  not  to  copyhold  lands. 

C10.car.44,  xiie  31  Ssf  32  a  8.  about  partitions,  extend 
not  to  copyhold,  becaufe  the  z&  provides  it 
ihall  be  done  by  writ  of  partition,  and  copy- 
hold lands  are  not  impleadable  at  common  law« 
(a)  The  flat,  of  Weji.  2.  c.  18.  which  gives 
the  elegit^  extends  not  to  copyhold,  for  if  it  didi 
the  lord  would  have  a  tenant  brought  in  upon 
him  without  his  admittance  or  confent. 

[  186  ]        By  the  2  JEd.  6.  c.  8.  it  is  exprefsly  declared, 

that  a  copyholder  (hall  have  the  like  traverfes 

•  and  remedy,  where  his  intereft  is  not  found  by 

the' office,  as  freeholders  and  others  have. 

By  the  1  Ed.  6,  c.  14.  it  is  exprefsly  pro- 

'  vided,  that  no  copyholds  fhould  come  into  the 

king's  hands  by  the  diifolution  of  mons^eries, 


{a)  SaviFs  Reports^  Heydon*%  CiSe^  pag.  66,  pL  138.  A 
copyhold  not  forfeitable  by  outlawry.  Lit,  Rep.  234. 
I  Lev.  99.  Heti.  127.  [Sec  ante,  i6o,  n.  (x}i  and  pojf, 
a42«  328'] 

which 
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which  claufe,  it  reems,  was  put  in,  that  no  pre* 
judice  might  be  to  lords  of  manors. 

The  forging  a  court-roll  is  exprefsly  withia 
die  5  EL  r.  14.  A  recufant  {b)  convi£t  that 
repairs  not  to  his  ufual  home,  or  removing 
from  thence  above  five  miles  diftance,  forfeits 
his  copyhold  to  the  lord  for  the  offender's  life. 

The  16  R.  2.  c.  5.  which  makes  it  a  forfeit* 
vre  c^  lands  to  purchafe  bulls,  extends  not  to 
copyholds,   for   the  prejudice  the  lord  ihould 
Main  if  the  king  ihould  have  the  lands.     The   . 
I'j  Ed.  2.   r.  10.  concerning  the  wardfhip  of*^J*^- J; 
ideots'  [c]  lands,  doth  not  extend  to  copyhold- 
The  flat,  of  fines  (^)y  becaufe  made  to  avoid 
coatroverfiesy  and  no  ways  prejudicial  to  tenant 
or  lord.     In  the  fupplement  to  my  lord  Coke\ 
Treatife  of  Copyholds  (^),  it  is  faid  that  the  3a 
jK8.  c.  8.  concerning  remedy  for  arrears  of  rent      £ 
extends  not  to  copyholds.     To  prove  which, 
I  cafe  is  cited  in  Leo.  which  is  this :  A  lord  of  [  1 87  ] 
a  manor,   whereof   were   divers  copyholders,  •^^ '®5" 
granted  a  rent*charge  for  life,  and  afterwards     ^ ; 
made  a  feoffment  of  the  manor  to  J.  S.  in  fee, 
who  granted  a  copyhold  for  life  to  B.   J.  S. 
died,  and  thie  grantee  of  the  itnt  died,  and  his 

'    {b)  [Scejlat.  31  do.  3.  c.  31.] 

(()  [See  poj.  aa3.  (f).] 

[d]  [4  Hifi.  7.  c.  24.  Here  it,  fecmingly,  an  omiffion 
pf  the  words— ^«  Joef  extend  tQ  thcmt''— Sec  9  C$.  X05.  a. 

M/e/?.  207.  (00 

[f)  [S.  21.  Traffsp  216O 

executors 
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executors  diftramed  for  the  arrearis  in  £J^s  copy-* 
hold  lands ;  and  it  is  there  faid  it  was  held  by 
the  court,  that  the  diftrefs  was  not  well  taken ; 
and  the  reafon  is,  becaufe  the  words  of  the 
ftatute  are,  claiming  only  by  and  from  him  ;  and 
the  copyholder  doth  not  only  claim  by  his 
grantor,  but  by  cuftom.  This  opinion,  as  it 
feems,  was  upon  the  firft  hearing  of  the  caufe  ; 
3  Leo.  152.  for  the  very  cafe  is  reported  quite  contrary  by 
Mo.  8ii.  con.  the  fame  reporter  j  and  it  is  faid  to  be  refolved 
by  all  the  judges  but  Fenner^  that  the  copyhold 
fhould  be  charged  with  the  rent-charge  ;  for  the 
cuftom  is  no  part  of  his  title,  but  only  appoints 
how  he  {hall  hold  ;  and  fince  it  was  charged  in 
the  lord's  hands,  it.  is  plainly  within  the  intent 
and  meaning  of  the  a£t,  as  well  as  the  words, 
to  be  charged  in  the  copyholder's  hands;  and 
Dyer  270.  b.  fo  this  purpofc  there  is  a  cafe  in  Dyer  adjudged. 
But  if  the  cafe  were  adjudged,  that  the  lands 
fliould  not  be  charged  in  the  copyholder's  hands, 
on  that  reafon,  that  he  doth  not  claim  only  by 
[  188  ]  and  from,  &fr.  but  by  cuftom;  yet  that  would 
never  warrant  fo  general  a  conclufion,  that  the 
ftatute  in  no  other  part  fhould  extend  to  copy- 
holds; arid  that  if  a  rent  were  granted  out  of  a 
copyhold  in  fee,-. and  the  grantee  died,,  that  his. 
executors  fhould  not  have  debt  or  diftrain.  But 
turn  the  tables,  and  if  the  a6l  of  parliament 
doth  in  point  extend  to  copyholds,  as  lands  that 
are  claimed  by,  Effr.  and  that  which  in  this  cafe 
only  doth  make  a  doubt,   is  over-ruled,  then 

this 
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'this  18  a  ftrong  argument,  that  ia  other  cafes, 
where  that  is  not  which  occafioned  the  doubt, 
the  ftatute  fliall  extend  to  copyholds,  efpecially 
fince  the  a£t  was  made  to  remedy  an  apparent 
wrong,  and  doth  no  harm  either  to  lord  or 
tenant.  - 

It  came  to  be  a  queftion,  whether  the  29  El.  "^^y^l^' 
c.  ^.  of  recu&nts  (y),  extended  to  copyholde, 
and  two  feemed  of  opinion  it  did,  and  one  took 
this  difierence ;  when  a  ftatute  is  made  to  tranf- 
'fer  an  eftate  by  the  name  of  lands,  tenements, 
and  hereditaments,  copyhold  is  not  within  fuch 
ftatute. 

Copyholds  are  not  within  the  31  EL  c.  7.  of 
cottages  (g).     I  Bulf.  50.     2  Inji.  737. 

If  the  lord's  feigniory,  cuftora,  or  fervices  are 
impeached  (as  it  feems  they  muft  be,  by  a 
.ftatute  which  transfers  an  jeftate  in  copyhold  [  ^89^ 
land  without  the  lord's  admiflion),  that  adt  ex- 
tends not  to  them  ;  but  if  the  cuftoms,  "i^c.  are 
not  altered,  then  the  ftatute  doth,  becaufe  that 
ad  doth  not  make  another  tenant  to  the  lord  ; 
and  it  was  urged  by  him  (>&),  that  by  force  of 
that  ftatute  the  queen  was  only  to  have  the 
profits,  and  no  eftate,  and  fo  the  a£t  did  extend  ^ 


^  (/)  [See  i\i^Jlat.  31  Gto.  3.  c.  32. J 

(;)  [This  ftatute  is  repealed  by  15  Geo.  3.  c.  22.  See 
further, ^OT.  Dig.  Copyh.  (N)&  (O).  Vimr^Copyh.  (O.  d*) 
Co.  Copyh.  i.  52.  56.  SuppL  r,  21.  Fljhvr  an  Copyh.  Q.  14. 
Cowp.  710.     Cro.  Car.  44..] 

{h)  lAiaww9Qde,  Chief  Baron.] 

t# 
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to  copyholds.  The  ftatute  fays,  the  queen  fbdf 
feife  and  take  into  her  hands  two  parts  of  the 
lands,  tenements,  and  hereditaments,  ^uitre 
of  this  cafe  (/).  It  was  faid  arguendo  of  this 
cafe,  that  the  i^  EL  c.  j^  for  making  account- 
ants' lands  liable  to  pay  debts,  extends  not  to 
copyholds ;  which  is  a  reafonable  opinion ;  for 
power  is  given  by  that  ad  to  the  queen  to  make 
fale  by  her  letters  patent,  which  would  be  a  very 
great  prejudice  to  the  lord. 
4  Co.  «3.  SL  I  (hall  now  fliew  what. are  difcontinuances  of 
29^.  ^  *  cftatcs  in  copyhold  lands.  If  there  hath  been  a 
^'  ^^  \  cuilom  in  a  manor,  that  plaints  fhould  be  pro- 
fecuted  there  in  nature  of  real  a£tions,  if  a  re- 
covery be  had  upon  fuch  plaints  againft  tenant 
in  tail,  it  is  a  difcontinuance ;  for  fmce  the 
cuilom  warrants  the  recovery,  it  is  an  incident 
to  fuch  recovery  by  the  common  law,  that  it 
fhould  be  a  difcontinuance,  which  it  feems  is 
r  100  1  drawn  from  the  nature  of  the  thing  that  a  judg- 
ment given  in  a  court  of  judicature  ought  not 
to  be  avoided,  but  by  matter  *bf  as  high  a  na- 
ture,^ W5S. ,  by  a  recovery  in  a  court  bf  jufticc, 
andliorby^thgentry^^^  party  that  hath  right. 

4C#.a3.  a.         A  man  fetfed  of' copyhold  land  in  right  of  his 
wife,  furrenders  to  the  ufe  of  another  in  fee} 
this  is  no  difcontinuance,   but  the  wife  may 
'  enter  after  the  death  of  her  hufhand  ;  for  by 
the  furrender  he  gives  up  no  more  than  he 

timmmmtmmt*  >•  *  ■■■■■■■  ,  ....  " 

(/)  [Cafe  of  Sali^rd  v«  Evcrat,  i  Lf^n.  $7.]  . 
^u  had| 


contr. 
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had  (i),  and  therefore  could  not  give  away  his 
•wife's  right ;  though  before  entry  (he  cannot  be 
laid  to  be  tenant,  becaufe  the  furrenderee  is  by 
the  lord's  admittance  made  his  tenant.     And  pJT:/^^'^ 
this  is  not  like  a  feoffment  at  common  law  (/), 
which  being  fo  notorious  a  way  of  conveying 
eftates,  the  wife's  entry  was  taken  away,  the 
whole  e(late  being  paft  away  to  the  feoffee  for 
the  benefit  of  ftrangers,  who  could  never  have 
known  whom  to  have  brought  their  pracipe 
againft,  if  the  eftate  did  not  pafs  by  fo  notorir 
ous  a  conveyance ;  and  then  if  fhe  ftill  might 
have  entered,  they  could  never  know  whether  ' 
fhe  were  a  trefpaffer,  or  in  whom  the  freehold 
was  rightfully  vefted.     But  in  cafe  of  copyhold 
lands,  as  there  is  no  fuch  inconveniency,  fo  the 
nature  of  the  conveyance  will   not  admit  of 
fuch  expofitioni  for  a  furrender  is  but  a  giving   [  191  ] 
or  yielding  up  that  eftate  one  hath  from  ano- 
ther; and  it  is  in  the  nature  of  the  thing  im- 
poffible  to  furrender  more  than  one  hath.  There-  mo.  753, 
fore  if  tenant  for  life  furrenders  to  the  ufe  of 
another  in  fee,  it  is  no  forfeiture,  for  it  may  be  4Co.»3. 
fecn  by  the  court-rolls  who  is  tenant,  and  fo  the 
ftranger  is  at  no  lofs  to  fue ;  and  eftates  at  com-  {^-^'^"^s^ 
mon  law  are  guided  by  thofe  rules  that  do  not 
tttend  to  copyholds,  unlefs  there  be  a  particular 
cuftooi  for  it.     It  feems  when  a  tenant  for  life 


(*)  [A/r,  117,  &c.  pojl.  256.  {g)i  277.  (*•).] 
(0  i^nti^  ii8>  &c.]  ./• 

makes 
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makes  a  furrender  in  fee,  though  nothing  can 
pafs  by  the  furrender  but  what  he  hath ;  yet 
when  the  lord  admits  the  furrenderee  according 
to  this  furrender,  then  he  hath  a  fee,  for  the 
lord  hath   an    eftate  to  pafs   a  fee-fimple  (m). 
X  Leo.  95.        Another   reafon,    befides   that    of    pafTing  the 
eftate  by  feoffment  and  livery,  for  the  benefit  of 
ilrangers,  why  a  difcontinuance  fliould  be  made 
by  fuch  pafling  of  eftates^  is,  becaufe  a  warranty 
ufually  is  annexed  to  fuch  eftates  («)  ;  and  if  the 
rightful  owner  might  enter,  the  benefit  of  the 
warranty  would  be  loft;  •and  warranties  cannot 
Ma  35X.  596.   be  annexed  to  copyhold  eftates  {0).     Notwith- 
484-  ftanding  this,  there  are  cafes  that  a  furrender  is 

1  inft.  60.  b.    a  difcontinuance  of  an  eftate-tail  in  copyhold 
iiio.  95.       lands,  and  my  lord  Coie  fays,  that  a  furrender 
cro'!EhH8.9o.  by  cuftom  may  bar  an  *  eftate- tail  (/)  :  bntthefe 
*  f  102  1  ^P^^^o^  for  difcontinuing  by  furrender  do  not 
feem  to  be  grounded  upon  that  reafon  or  autho- 
rity, as  the  contrary  opinion  is ;  for  there  arc 
more  cafes  againft  it  than  for  it. 


(m)  [Scc^j/J.  255.  N.  CXiy.— 257.  N.  CXX.] 

And  note,  that  though  a  perfon  be  wrongfully  admittw 
to  a  copyhold,  yet  he  who  has  right  may  enter  and  oult 
him.  So  if  he  die  feifed,  the  defcent  will  not  toll  an  entry 
{ante  160);  nor  does  it  in  itfelf  amount  to  a  diffcifin.  Sec 
fa/I.  281.  N.  CXXIX.  and  Cro.  Jac.  36*  //.  10.] 

(«)  [See  ante^  117.] 

{0)  [See  Moore,  338,  9.     Cro.  Eltz.   380.  pi  3^-  *" 
mte^  176.] 

(p)  [Sccu«/^,  177.   N.  LXXXI.J 

r  An 
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An  infant  furrendersi  it  is  no  difcontitiUaflcet 
but  he  may  enter  (^).  A  copyholder  in  fee  fur«^ 
renders  to  the  ufe  of  another  in  fee  upon  con- 
dition ;  at  the  next  cotirt  the  furrender  is  pre-* 
fented  as  an  abfolute  one  (r) ;  and  the  fur* 
reoderee  being  dead^  his  two  daughters  are  ad« 
mitted ;  the  furrenderor  releafes  to  theni^  and 
then  oufts  them.  In  this  cafe  were  two  quei^ 
tions :  firft^  Whether  the  prefentment  was  void  ? 
and  adjudged  it  was;  becaufe  the  warrant  to 
ground  it  was  not  purfued,  and  fo  as  do  war- 
rant at  all  to  make  fuch  a  prefentment ;  and 
then  without  queftion,  the  prefentment  had  been 
voids  but  if  the  furrender  were  conditional^ 
and  the  prefentment  tog^  but  the  (leward  had 
entered  it  upon  the  roll  abfolutely,  the  roll  be-> 
ing  no  eftoppel  nor  record,  the  admittance  is 
good ;  and  the  party  may  plead  it  or  give  it  in 
evidence,  as  the  truth  of  the  cafe  was.  The 
next  queftion  of  the  <^afe  was,  Whether  fur«> 
renders  being  the  only  way  of  conveying  copy- 
hold eftates,  the  releafe  fhould  transfer  a  right  ? 
and  it  was  adjudged  it  (hould  (/) ;  for  the  heirs 
being  admitted,  the  lord  had  a  tenant  to  anfwer  [  Z93  ] 
his  fervices;  and  the  releafe  to  that  tenant  ope- 
rated to  extinguiih  a  right ;  but  if  a  diffeifin  be 
made  of  a  copyhold,  the  diifeifee's  releafe  will 


(})  IMoore^  597.  CI-  814.  ace] 
(r)  [See  Co.  Cofyb,  (.  40.    4  Co.  2$.  a.  and  foj.  254. 
3J6.3 
[i)lStc4nU,  157.    N.LXIX.] 

f  fignify 
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fijgnify  nothing  (/},  becaufe  the  difleifor  Is  no 
tenant,  and  the  lord  hath  admitted  no  body  to 
anfwer  him  his  fmes  and  fervices. 

4Co.ftS>9.  The  lord  hath  only  a  cuftoraary  power   to 

make  admittances  according  to  the  furrender, 
and  fo  far  as  he  executes  that  power,  the  ad- 

Ld. Raym. 864.  jnittance  is  good;  but  where  he  goes  beyond 
'  that  power,  he  adls  without  a  warrant,  and  it  is 
void  («).  But  if  the  furrender  be  abfolute,  and 
the  admittance  conditional,  the  admittance  is 
good,  and  the  condition  void;  if  the  furrender 
be  conditional,  and  the  admittance  abfolute,  that 
is  void.  If  the  furrender  be  tp  the  ufe  of  J.  S. 
and  the  lord  admit  J.  N.  this  is  void,  and  he  may 
afterwards  admit  J.  S.  If  he'admit  y.  S.  and  a 
ftranger,  y.  S.  takes  all,  for  the  ftranger's  ad- 
mittance is  void.  The  reafon  of  thefe  diverfi- 
ties  is,  becaufe  when  the  lord  aiSs  contrary  to 
his  warrant  or  power,  his  ads  are  void  j  but 
when  he  afts  according  to  his  power  in  one 
thing,  but  beyond  it  in  another,  for  what  he 
adls  according  to  his  power  he  hath  a  warrant, 
[  194  ]  ^^^  fo^  ^^^^  h^  a<^s  beyond  it  he  hath  no  war- 
rant, and  fo  it  is  void. 

ci^VaV?:  .  ^^  copyhold  lands  have  been  ufually  granted 
in  fee,  a  grant  to  one  in  tail  (w),  for  life  or  years, 
is  good. 


4  Co.  23.  a, 
Ca  10. 


(0  [See  ante,  157.    N.  LXIX.  and /j/?.  301.] 
(«]  [See  poji.  2S5'] 
(w)  [See  ante,  165.    N.  LXXIX. 
And  fee  further.  Com.  Dig.  Copyb.  (C.  80  to  (C.  X2.) 
Vimr,  Copyh.  (P).J 

The 
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The  admittance  of  tenant  for  life  is  an  ad-  cro.  j«c.  »i. 

(4  Co.  %2f    3. 
x)^  as  to  veft  ^<^  "o- 

the  eftate,  but  not  to  prejudice  the  lord  of  his  i  Leo.  174- 
fine  (x),  faith  my  lord  Coie ;   therefore  upon  149  504- 
the  death  of  tenant  for  life,  he  fhali  be  ad-  505.  '. 
mitted,  and  pay  a  fine ;  for  though  his  eftate  of  *^  '^^' 
tenant  for  life  vefts,  yet  he  was  never  tenant  to 
the  lord  for  the  admittance  to  which  he  pays 
his  fine.     But  if  a  copyholder  in  fee  furrenders 
to  the  ufe  of  one  for  life,  and  the  tenant  for 
life  dies,  he  may  enter  without  any  new  admit- 
tance, or  paying  any  fine ;  for  he  had  his  old 
eftate  in  him,  and  he  was  admitted  tenant  be- 
fore [y) ;  yet  it  was  faid  by  Popbam^  in  Guppin 
and  Bunny  ^  cafe,  that  one  fine  is  due  in  fuch 
cafe ;  but  it  is  but  of  little  authority ;  for  the 
point  of  the  cafe  was,  Whether  the  admittance 
of  tenant  for  life  was  the  admittance  of  him  in 
remainder?  and  becaufe  it  was  made  an  objedion, 
that  if  it  were,  the  lord  would  lofe  the  fine, 
which  Popbam   anfwers   by   faying.    There  is  * 

none  due  in  fuch  cafe ;  which  objedion  my  lord 
Coke  anfwers  by  faying,  That  though  the  eftate    [  195  *] 
be  vefted  in  the  remainder-man,  yet  a  fine  is 
due. 

The  cafe  of  Dell  and  Higdeny  as  it  is  re-  Mm  357* 
ported  by  Moor^  is  alfo  contrary  to  the  cafes 


(»)  [Sec  anti,  163.   N.  LXXVII  ] 
h)  [9  Co*  107.  a.     Co.  Copjh.  {.  36.  p.  1^9.     I  Imh. 
t74*  ca«  244*  ^^] 

?  a  bcforfj 
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before  ;  for  there  it  is  faid  but  one  fine  is  due ) 
but  otherwife  it  is  of  a  reverfion ;  which  diilinc^ 
tion  is  laid  quite  crofs  to  what  it  is  in  the  cafes 
before^  and  feems  to  have  been  a  miftake  in  the 
reporter }  for  as  it  is  againft  the  cafes  before,  fo 
it  is  againft  reafon.     The  fame  cafe  is  reported 

4Co,t3.^  l>y  my  lord  Coit^  and  no  fuch  refolution  is 
mentioned  in  his  report  of  it;  and  it  is  ob* 
fervable,  that  nothing  in  that  cafe,  as  reported 
by  Moory  feems  to  have  been  either  upon  reafon 
or  authority,  but  one  point,  which  is  the  iingle 
refolution,  as  the  cafe  is  reported  by  lord  Coir. 
A  copyholder  furrendcrs  to  the  ufe  of  his  laft 
will,  the  copyhold  eftatd  flill  remains  in  the  fzzr- 
renderor ;  for  all  the  defign  of  the  furrender 
was,  that  he  might  difpofe  of  it  by  will,  not  to 
vcft  any  intereft  in  any  body,  or  to  give  away 

cro.  El.  441.  (ijg  power  of  difpofing  of  it  {z) ;  therefore  whea 
a  copyholder  furrendered  to  the  ufe  of  himfelf 
for  life,  then  to  his  fon  for  life,  then  to  the  ufe 
of  his  own  laft  will,  and  the  fon  died,  and  the 
father  furrendered  to  the  ufe  of  another  in  fee ; 
held,  that  the  copyholder  might  difpofe  of  it  in 
[  ig6  ]  his  lifetime,  notwithftanding  the  furrender  to 
the  vfe  of  his  laft  will. 

4Co.«j.  b.  Every  lord  of  a  manor  that  hath  a  lavi^ful 
cftate  in  the  manor,  whatever  it  be,  either  fee, 
tail,  life,  years,  or  at  will,  may  make  voluntary 
grants  of  copyhold  lands  which  come  into  their 

(«)  [See  N.  LXXXV.] 

hands; 
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hands;  which  grants  fhall  bind  thofc  that  have 
the  inheritance  of  the  manor,  whatfoever  de- 
fers the  lord  that  made  the  grant  may  lie  un- 
der;   provided  the  ancient  rent,  cuftom,  and 
fervices  be  referved ;  for  if  the  eftate  a  copy- 
holder hath  in  lands,  be  an  eftate  that  hath  been 
demifed  and  demifable  time  out  of   mind  by 
copy,  by  the  lord,  it  is  fufEcient  to  fupport  his 
eftate  by  the  cuftom;  fo  that  no  eftate  is  re- 
quired to  be  in  the  lord,  but  only  that  the  copy* 
hold  lands  fhould  be  demifed   and   demifable 
time  out  of  mind  by  the  lord  for  the  time  be- 
ing ;  fo  that  be  he   but  lord,  it  is  enough ;  fb 
that  the  cuftom,  which  warrants  thefe  eftates, 
only  requires  that  they  fhould  have  been  de- 
mifed and  demifable  by  the  lord  for  the  time 
being;  but  it  requires  no  eftate  to  be  in  that 
lord  in  particular,  fo  that  he  be  but  lord ;  and 
cuftom  is  the  life  and  foul  of  a  copyholder's 
eftate ;  for  the  copyholder  doth  not  derive  his 
eftate  out  of  the  lord's  eftate,  (for  then  it  would 
determine  with  his  eftate,)  but  from  the  cuftom,    [  197  1 
which  only  requires  a  lawful  lord  for  the  time 
being,  and  therefore  no  regard  is  had  to  the 
perfon  of  the  lord ;  for  if  a  voluntary  grant  be 
made  by  baron  and  feme,  it  fhall  bind  the  feme, 
notwithftanding  the  coverture.    So  a  grant  made; 
by  an  infant,  non  compos^  ^c.    fhall   bind  for 
ever ;   fo  if  the  queen  be  tenant  for  life  of  a 
manor,  and  a  copyhold  of  inheritance  efcheat, 
iljc  may  grant  it  by  copy,  and  that  grant  fhall 

?  3  bind 
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bind  the  king;  for  the  cuftom  of  the  manor 
fhall  bind  the  king,  fhc  being  domina  pro  tem^ 
pore\  fo  it  feems  of  any  body  elfe.  My  lord 
Coke  fays,  the  fucceffors  of  bifhops,  prebendsji 
vicars,  Sffr.  are  -bound  by  fuch  a  grant,  by 
which  it  is  evident,  that  ecclefiaftical  perfons 
are  not  retrained  from  making  grants  by 
copy  (^2).  The  adl  requires  the  leafes  made 
ihould  be  by  deed  indented,  which  (hews  the 
intent  of  the  makers  was  not  to  reftrain  grants 
by  copy ;  and  a  bifliop  being  lord,  the  copy- 
holder's eftate  is  more  derived  from  cuftom  than 
from  him ;  for  it  determines  not  with  his  death. 
So  it  feems,  if  it  be  made  without  confent  of 
dean  and  chapter;  for  he  hath  a  lawful  eftate, 
and  fo  no  defeft  can  vitiate  the  grant ;  fo  whea 

4  Co.  as.  a.  the  temporalties  come  into  the  king's  hands,  he 
[  108  ]  is  bound,  which  fliews  that  a  grant  by  him 
alone  is  good ;  for  if  the  confent  of  dean  and 
chapter  were  requifite,  and  had,  there  is  no 
queftion  but  that  grant  fhould  bind,  if  it  were 
cut  of  the  (latute,  which  it  muft  be  to  bind 
any  body. 

4Co,a+.  a.  If  any  perfon  that  hath  a  tortious  or  defea- 

fible  [b\  eftate  of  inheritance,  as  k  difTeifor,  or 
feoffee  of  a  difleifor,  tenant  at  fufFerance  in  a 
manor,  make  voluntary  grants  upon  efcbeats  or 


{a)  [4  Co.  21.  h.    Co.  Copyb.  f.  34,    7rtf<?7i,  75.     Scf 
QtiUy  179.] 

(^)    [Scc/j/?.  20I>2.    285.    JI3.] 

forfeitures^ 
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forfeitures^  they  (hall  not  bind  him  that  hath  the 
right ;  for  he  is  not  dominus  within  the  meaning 
of  the  cuftom,  but  he  only  that  hath  a  lawful 
eftate ;  but  admittances  upon  fur  renders  or  de^- 
fcents  made  by  fuch  as  have  defeafible  eftates, 
are  good,  ani  fhall  bind  him  that  hath  right  j  ^ 
for  that  he  was  compellable  fo  to  dp,  and  it  was 
no  more  than  the  rightful  lord  muft  have  done. 
In  fuch  grants  made  upon  forfeitures,  ISc.  the 
ancient  fervices  muft  be  referved,  and  the  cuf- 
toms  alfo  (c).  The  reafoa  of  this  feems  to  be 
becaufe  there  is  nothing  but  cuftom  to  warrant 
the  grant  by  copy,  which  ought  to  be  ftridly 
purfued  as  to  the  eftates,  cuftoms,  fervices, 
and  tenure,  or  elfe  it  is  not  the  eftate  that  was 
demifed  before.  But  yet  if  there  be  a  copy- 
holder in  fee,  it  feems  the  lord  may  releafe  part 
of  the  fervices,  and  not  do  any  prejudice  to  the 
copyholder's  eftate ;  for  there  is  an  eftate  there  [  100  1 
in  being  that  appears  to  be  the  old  eftate ;  but 
when  the  lord  grants  a  new  eftate  by  copy,  fince 
it  is  an  eftate  againft  common  rights  and  war- 
ranted only  by  cuftom,  that  muft  be  ftridlly 
purfued  to  bind  the  heir.  My  lord  Coke  fays. 
If  the  ancient  cuftoms  and  fervices  be  not  re* 
ferved,  the  grant  by  copy  will  not  bind  the  heir 
or  fucceffor/  This  being  fpoken  fo  generally, 
feems  to  intimate  plainly,  that  if  the  anceftor 


(f)  \Co.  Copjb,  f.  41.  2  Bl.  Comm.  370.  ch.  22,  9Jii  po/l. 

P  4  hath 
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hath  a  fee  in  the  manor,  and  he  gnmta  without 

obfenring  the  cuftom,  his  heir  may  avoid  it,  be- 

caufe  it  being  a  grant  agaioft  common  right,  the 

cuftom  mufl  be  purfued.     {^u^tr^^  Cro.  EI.  662. 

I  RoL  Abr-  499*)     Betides,  he  puts  heir  in  the 

fame  equipage  with  fucceifor ;  and  if  he  means 

with  the  confent  of  dean  and  chapter,  then  a 

biihop  had  as  much  power  as  an  anceftor ;  if  he 

means  without  the  confent,  yet  it  is  not  that 

ihould  avoid  the  grant,  but  the  non-refervation 

of  the  ancient  tenures.     And  fo  ftrid  is  the  l^w 

in  this  point,  that  if  the  rent  be  referved  in  filver, 

where  it  anciently  was  in  gold ;  or  payable  at 

two  feafts,  where  anciently  it  was  payable  at 

one  feaft;    or  if  two  copyholds  ef&heat,  on$ 

ufually  demifed  for  twenty  {hillings,  and  the 

other  ten   {hillings,  and  he  demifes  both  for 

[  200  ]   thirty ;  fo  if  three  acres  efcheat^  held  by  three 

{hillings,  and  he  grants  one  by  copy,  referving 

one  {hilling,  this  i^  not  good ;  for  the  cuftom^ 

which  is  the  only  thing  that  warrants  fuch 

grants,  muft  be  purfued. 

4CQ,a3,b,  If  tenant  in  tail  have  a  copyhold  efcheat  ^o 

him,  qu4Prey  if  he  may  not  grant  it  by  copy 

again,  fo  as  to  bind  the  iffue  \   He  may ;  an4 

thefe  cafes  of  refervations  are  like  the  refolution« 

in  my  lord  Montjoy%  cafe,  j  Cp.  where  the  famp 

points  were  re(olved  upon  a  particular  ad  of 

parliament,  reftraining  the  alienation  of  tenant 

in  tail,  other  than  for  three  lives  or  twenty-one 

years,  referving  the  ancient  reat ;  for  there  it 
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was  a^dg^d  the  a^  ought  to  be  ftridly  pur- 
(ited  ;  and  fo  here  the  cuflom,  being  a  particular 
authority,  ought  to  be  fo  too.  But  yet  fuch 
grant  by  copy  ihall  bind  the  lord  during  his  life^ 
and  he  having  admitted  the  tenant  as  a  copy- 
holder,  he  fhall  be  fo  to  hiip,  though  his  heir  may 
97oid  the  grant.  There  are  many  cafes  of  grants 
by  the  lord  for  the  time  being,  that  are  good  and 
binding,  and  they  feem  to  depend  upon  the  fame 
reafon  with  the  cafes  before*  If  a  man  makes 
a  feoffment  in  fee  of  a  manor,  upon  condition, 
and  the  feoffee  grants  eftates  by  copy,  and  then 
the  condition  is  broken,  yet  the  grants  by  copy 
fhall  ftand  good  ;  for  he  was  Ugitimus  dominus  [  SOi  ] 
frQ  tempore ;  and  yet  it  is  a  rule,  that  when  a 
man  enters  for  a  condition  broken,  he  ihall  be  in 
of  the  fame  eftate  he  was  in  before ;  and  there-  Dyer  344.  ^ 
fore  fhall  avoid  all  mean  charges  and  incum- 
brances. But  the  copyholder  doth  not  claim 
his  eftate  out  of  the  lord's  grant,  but  out  of  the 
cuftom ;  and  if  the  grants  were  made  after  the 
condition  broken,  yet  it  is  all  one ;  for  before 
entry  the  feoffee  hath  a  lawful  eftate,  and  the 
feoffor  may  wave  the  advantage  of  the  condition 
broken  {d).  But  if  a  leafe  be  made  of  a  manor 
for  years  (e)  upon  condition  to  be  void  upon  the 
breach  of  a  certain  condition,  and  the  condition 
18  broken,  no  voluntary  grants  made  afterwards 


(i)  [C(9.  LitU  21%.  a.  and  fee  Co*  Ctf^.  f.  34*] 
if)  IT^McM.  139,  and  Cq.  Cmb.  f.  34.] 

MI 
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fhall  bind  the  leflbr,  becaufe  the  eftate  of  the 
leflee  is  void ;  but  if  it  were  for  life,  l^c.  then  the 
grants  were  good.  If  an  infant  infeoff  one  of 
a  manor,  and  the  feoffee  makes  voluntary  grants, 
the  entry  of  the  feoffor  (hall  not  avoid  them. 
In  this  cafe,  and  in  cafes  of  grants  made  after 
the  condition  broken,  the  grantor  hath  a  defea* 
fible  title  ;  and  yet  the  eftates  are  good  that  are 
granted  to  the  copyholders ;  yet  ray  lord  Coke 
fays,  that  if  any  one  has  a  tortious  or  defeaftble 
eftate,  fubjedk  to  the  aftion  or  entry  of  another, 
his  voluntary  grants  fhall  not  bind.  To  recoa- 
(  802  ]  cile  this,  it  feems  my  lord  Coke  muft  be  undcr- 
ftood,  that  when  any  one  hath  an  eftate,  to  which 
another  hath  right  at  prefent,  that  the  owner  of 
fuch  a  defeafible  eftate  cannot  make  voluntary 
grants.  But  the  infant  and  the  feoffor  have  no 
fuch  rights ;  for  the  feoffees,  in  both  cafes,  have 
lawful  and  rightful  eftates  in  the  land,  till  they 
are  defeated  j  and  before  they  are  defeated  the 
feoffors  have  no  right.  A  man  feifed  of  a  ma- 
nor in  fee  hath  iflue  a  daughter,  and  dies,  his 
wife,  privement  enfeint  with  a  fon  j  (he  makes 
grants  by  copy;  afterwards  the  fon  is  born  :  Feof- 
fee of  a  manor,  on  condition  to  infeoff"  another, 
the  next  day,  makes  voluntary  grants  by  copy : 
Lord  of  a  manor  commits  felony,  and  after  exi- 
gent granted  he  pafleth  away  copyhold  eftates, 
and  then  is  attainted ;  if  he  were  convidl  by 
verdidt  or  confeflion ;  in  all  thefe  cafes  volun- 
tary grants  by  the  lord  are  good  j  for  he  was 

dominue 
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iominus  pro  tempore  (/*).     My  lord  Cote  fays, 
that  if  a  lord  acknowledge  a  ftatute,  slnd  then 
makes  a  voluntary  grants  the   lands  are  not 
chargeable.     But  Moor  is  againft  this  {g\  and  mw  94* 
there  are  cafes  where  the  grant  of  a  rent-charge, 
in  fuch  cafe,  fhall  bind  the  copyholder  [b] ;  but 
there  is  fome  difference  between  the  two  cafes  ; 
for  in  cafe  .of  a  rent,  the  lands  were  charged 
with  it  by  the  grant,  but  in  cafe  of  the  ftatute,     [  203  ] 
the  lands  were  only  chargeable,  and  before  the  ?LlI?*,^i». 
afhial  charge,  were  granted  over;  {vide  Moor  4Coia4-«- 
811.)  and  therefore  may  be  compared  to  the  cafe 
where  a  man  makes  voluntary  grants,  his  wife 
fliall  not  be  endowed  of  thofe  lands,  becaufe  the 
copyholder  is  in  by  the  cuftom,  which  was  long  ^ 

before  the  title  of  dgwer  accrued  to  the  woman. 
It  feems  the  reafon  of  this  cafe  is,  becaufe  the 
woman  had  no  title  of  dower  to  thofe  copyhold 
lands  while  they  were  in  the  hands  of  copy- 
holders; and  the  cuftom  warrants  the  granting  ^^^\^ 
them  again,  fmce  they  have  been  always  grant-  Dyensi.a- 
able  by  copy ;  and  the  eftate  would  be  deftroyed, 
if  flie  were  dowable  of  them  ;  Square  of  the 
cafe  of  the  ftatute  ?  But  if  the  heir,  before  af- 
fignjnent  of  dower,  grant  lands  by  copy,  then  it 
feems  fhe  may  avoid  that  (1) ;  for  fhe  had  then 


(/)  [C^.  Copjh.  f.  34.;) 

Kg)  [So,  I  Lim.  4.  Ca.  8.     But  Tec  the  next  note,] 

{h)  [See  N.  LXXXVI.] 

(/}  [See  n.  ($)  Co  (7^.  Lin,  58.  I.  acc.J 

a  perfed 
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a  perfedl:  title  of  dower  to  thofe  lands.  Thofe 
things  that  take  their  eflence  by  the  lord's  grant 
and  intereft,  have  no  longer  continuance  than 
his  intereft  has ;  therefore  if  the  lord,  tenant 
for  life  of  a  manor,  licence  the  copyholder  to 
finft.ss.b.  alien,  and  dies,  the  licence  is  gone(i).  Lord  of 
4  Co.  04.  a.      a  manor   devifeth  by  will  that  his  executors 

Owen  ij  5*  1x9.  }%     %y  m  •  -  iiin 

Ihall  make  voluntary  grants  of  copyhold  euatcs 
{  ^^  ]  to  pay  debts }  they  have  no  intereft,  nor  arc 
they  domint  pro  tempore ;  yet  the  grant  is  good. 
Tenant  by  fufFerance  can  make  no  voluntary 
grants  to  bind  the  owner*  Grants  made  after 
alienation  in  Mortmain^  and  before  the  entry  of 
the  lord,  are  good.  Grants  by  a  parlbn  before 
indu£tion,  are  not  good.  So,  if  after  inftitution 
and  indudtion  he  reads  not  the  articles,  the  grant 
is  void  to  bind  the  fucceffor  (/] ;  tamen  quare% 
Guardian  in  focage  may  grant  copies,  but  not 
a  bailiff. 

My  lord  Coke  fays,  that  if  there  be  leflee  for 
years  of  a  manor,  and  he  grants  lands  by  copy 
in  reverfion,  that  unlefs  the  reverfion  happen  in 
pofleffion  before  the  leafe  for  years  expire,  the 
grant  is  void.  The  reafon  feems  to  be,  becaufc 
now  he  makes  a  grant,  which  is  only  to  take 
eiTedt  after  his  eftate  ended  in  point  of  pofleffion, 
and  fo  will  bind  the  future  lord^s  intereft,  but 


(l)  [2  Brotvfil.  40.    C0.  Copjh.  f.  34.    TraOs.  7a.  Pj/J. 
2989  9«  QccJ] 

(I)  lCo.Ccpyb.(.2\,] 
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let  his  own  be  at  large,  without  any  grant  by 
copy,  which  by  conftruftion  they  will  not  admit, 
but  take  the  rule  ftriaiy,  that  he  that  is  dominus 
pro  tempore  of  a  particular  eftate,  muft  grant  in 
poffeffion.  And  to  this  purpofe  is  my  lord  of  ^^\^^ 
Oxford's  cafe  j  but  it  is  agreed  on  all  hands,  that  i  Roii.  Abr, 
if  it  come  in  poffeffion  during  the  continuance  ™^54- 
of  the  lord's  eftate,  that  is  good.  But  there 
is  the  cafe  of  Gay  ver.  Kay^  where  it  was  held 
good  notwithftanding  it  did  not  come  in  poffef-  [  205  J 
fion  {m)  ;  and  there  it  was  faid  that  it  was  cuftom 
only  warranted  the  grant,  which  might  as  well 
warrant  a  grant  in  reverfion  as  poffeffion  ;  and 
if  the  cuftom  will  warrant  the  grant  of  a  fee- 
fimple  in  poffeffion  by  fuch  particular  tenant, 
why  not  a  reverfion  in  fee  ?  And  the  like  refo- 
lution  was  made  in  Sir  Peter  Carew^s  cafe.  It 
feems  the  firft  ground  of  this  law.  That  the 
lords  for  the  time  being  might  grant  copyhold 
cftates,  was,  becaufe  copyholders  were  only  te- 
nants at  will ;  and  fo,  though  the  lord  pro  tem^^ 
pore  had  but  a  particular  eftate,  and  yet  granted 
the  lands  in  fee,  yet  that  was  no  prejudice,  but 
rather  an  advantage  to  the  lord  that  was  to  have 
the  manor,  in  refpedt  of  the  fervice  he  was  to 


(ot)  [See  Com.  Dig.  Cepyh.  (C,  3.)  and  n.  (4)  to  Co. 
LitU  58.  b.  ace. 

And  as  the  eftate  of  the  grantee  is  vefted  immediately  on 
the  grant  made,  though,  the  pofleffion  is  to  commence  at  a 
future  time,  it  ihould  fcem  that  fuch  eftate  is  not  deveftible 
on  fuch  contingency.] 

have 
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hkve  done  him  afterwards;  and  if  he  had  « 
mind  he  might  put  out  his  tenant  at  his  own 
pleafure.  But  this  uncertainty  of  the  copy- 
holder's eftate  being  found  inconvenient,  it  was 
afterwards  adjudged,  that  he  ihould  retain  his 
land,  and  not  be  fubjed  to  the  pleafure  of  the 
lord  ;  but  the  other  part  of  the  law  was  left  as 
before ;  viz.  that  lords  for  the  time  being  might 
grant  lands  in  fee,  though  they  themfelves  had 
[  ao6  ]  but  a  particular  eftate ;  and  this  cuftom  being 
continued  to  this  day,  is  what  warrants  the 
grants  by  copy.  For  it  is  moft  certain,  thofe 
eftates  that  are  granted  by  lords  that  have  a  par- 
ticular intereft,  cannot  be  derived  from  the  inte- 
refts  of  the  lords ;  for  if  they  were,  they  muft 
determine  when  the  lord's  eftate  determines; 
for  nemo  plus  Juris  darcy  bfc.  therefore  where 
there  hath  been  a  cuftom  that  fuch  lands  have 
been  granted  time  out  of  mind,  by  copy  in  fee 
by  the  lord,  there  the  cuftom  gives  the  eftate, 
and  the  lord  is  but  cuftom's  inftrument  to  con- 
vey even  where  he  hath  them  in  his  own  hands, 
8  Co.  63.  8^d  may,  if  he  pleafes,  retain  them.  And  to  this 
purpofe  is  the  cafe  of  Swain^  which  feems  to  be 
a  ftronger  cafe  than  before.  Queen  Elizabeth 
feifed  of  a  manor  in  fee,  parcel  of  which  ma- 
nor was  a  rod  and  a  half  copyhold  land,  and 
demifable  by  copy  for  one,  two,  or  three  lives, 
and  then  the  queen  demifed  the  manor  to  one 
for  twenty-one  years,  exceptis  omnibus  bo/cis^ 
t^c.  who  afligned  his  intereft  to  one  y.  P.  the 

queen 
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queen  grants  the  reverfion  to  S.  and  his  helrd, 
the  leflee  attorns,  and  then  holds  a  court  and 
grants  a  houfe  and  the  faid  rod  and  a  half  of 
land  by  copy  for  life,  upon  which  fome  trees 
grew ;  and  within  the  manor  there  is  a  cuftom 
that  every  copyholder,  tenant  for  life,  had  ufed  [  207  ] 
to  take  all  trees  growing  upon  his  copyhold 
land  for  fuel  in  his  copyhold  houfe,  £sfr,  and 
the  copyholder  cut  down  the  trees  in  that 
rod  and  half  for  that  purpofe,  and  he  in  the  re- 
verfion brought  trefpafs;  but  it  was  adjudged 
for  the  defendant,  that  notwithftanding  the  fe- 
verance  he  might  take  eftoversj  for  when  he 
was  in  by  copy,  he  claimed  by  cuftom,  which 
was  above  the  feverance.  Therefore  if  copy- 
holders have  ufed  to  have  common  in  the  lord  s 
wafte,  or  eftovers  in  his  wood,  or  any  other 
profit  apprender  in  any  other  part  of  the  ma- 
nor J  and  the  lord  alien  the  wafte  or  wood  by 
feoffment  or  fine,  and  then  grant  an  eftate  by 
copy,  the  copyholder  may  take  the  profits  in  the 
hands  of  the  alienee  ;  for  the  cuftom  unites  the 
incident  to  the  principal,  as  to  the  copyholder 
who  claims  paramount  the  feverance.  If  the 
alienation  be  by  fine  ((>),  and  he  doth  not  claim 
within  five  years,  it  feems  he  is  barred.  This 
proves  that  the  copyholder  claims  by  cuftom, 
not  by  the  lord ;  for  if  he  did,  the  feoffment 
would  bar  him  of  his  common ;  the  fame  cafe 

{9)  [Sec  antei'\i6.  and  Fljher  on  Copyh.  120.  acc:i 

is 
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M0or,8iK  jg  reported  by  Moor.  Queen  Elizabeth  felfc^ 
of  a  manor  in  fee,  grants  copyholds,  parcel  of 
the  manor,  to  one  in  fee  by  copy,  and  then 
grants  the  inheritance  of  thofe  copyhold  lands 
r  208  1  '^  another  in  fee ;  the  copyholder  makes  his 
will,  and  devifes  his  lands  to  Murrel  the  plains 
4  Co.  24.  b.  tiff  in  fee,  and  then  furrenders  his  copyhold 
land  to  the  ufe  of  his  lad  will,  idto  the  queen's 
hands ;  and  between  the  heir  of  the  faid  copy*- 
holder,  claiming  by  defcent,  and  the  devifee,  it 
came  to  be  aqueftion.  Who  ihould  have  the  land  \ 
And  it  was  refolved,  that  though  the  ci^yhold 
Wias  fevered  from  the  manor,  yet  it  ftill  remained 
.  copyhold  land ;  for  it  would  be  very  unreafon- 
able  that  it  ihould  be  in  the  brd^s  power  to  de- 
em, jac.  571.  ftroy  the  copyholder's  eftate;  and  the  grandng 
4Co.26.b.  ^^  inheritance  over  to  another,  cannot  veft  any 
greater  intereft  in  the  copyholder,  fo  as  to  make 
his  land  free,  any  more  than  it  can  deftroy  the 
grant  by  copy:  And  it  was  further  refolved, 
that  the  copyhold  defcended  to  the  heir,  not- 
withftanding  the  furrender  j  for  that  was  void, 
becaufe  the  lands  were  not  parcel  of  the  manor ; 
and  the  devifq  only  will  not  pafs  copyhold 
lands;  and  the  copyholder  (hall  pay  all  thofe 
fervices  to  the  feoffee  of  the  inheritance,  that  he 
ufed  to  pay,  without  keeping  a  court ;  for  all 
thofe  fervices  that  arife  by  reafon  of  a  court,  he 
is  excufed  from,  becaufe  die  feoffee  can  keep  no 
court;  therefore  fuit  of  court,  anS  fines  for 
alienation  and  admittance  are  gone ;  for  now 
13  the 
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the  copyhold  cannot  be  fold,  nor  the  feofFee 
make  admittance  or  grant  by  copy  ;  for  he 
is  not  dominus  pro  tempore^  the  land  being  fe- 
vered from  the  manor ;  but  all  thofe  things  that 
were  forfeitures  before,  are  fo  ftill,  if  the  copy- 
holder be  obliged  to  do  them,  as  wafte^  making 
a  feoffment.     So  if  the  land  were  of  the  nature  5/°-  ^J-  499- 

**°°'"  393* 

of  Borough  Engli/bj  tsfc.  it  ftill  remains  fo  [p). 
There  is  no  way  for  fuch  a  copyholder  to  alien, 
but  by  decree  in  Chancery  againft  him  and  his 
heirs.  As  this  cafe  is  reported  by  Croke^  it  is  cro.  ei.  252. 
faid^the  copyholder's  heir  fhall  pay  a  fine,  as  be- 
fore ;  but  how  can  that  be,  when  there  can  be 
no  admittance  [q)\  And  Coke  is  againft  this  j  the 
cafe  is  but  fhortly  reported  by  Croke. 

When  the  lord  grants  the  inheritance  of  all 
the  copyhold  lands,  the  grantee  of  all  fuch  may 
hold  a  court  (r),  take  furrenders,  and  make  ad- 
mittances, though  the  grantee  of  one  copyhold 
cannot ;  and  this  diverfity  is  taken  by  my  lord 
Coke^  in  Neal  and  Jackfon\  cafe,  reported  alfo  4  co.  26.  b. 
by  Croh  ;  and  the  fame  point  is  alfo  refolded  in 
another  cafe  of  my  lord  Coke% ;  for  though  it 
be  not  a  manor  ftri€tly,  becaufe  there  are  nd 


[p)  [Set  2  Leon.  268.  ca.  257.  4  Co.  25.  a.  Rj^Unf.  Ga^ 
inik.h.  I.e.  5.  and  fee  2X^0 poft.  212.  N.  XC.  313,  (/). 

But  note,  that  in  this  cafe  the  feverance  of  the  copyhold 
from  the  manor  is  merely  by  the  z6t  of  the  lord  $  and,  as  the 
copyholder's  concurrence  was  wanting,  his  eftate  (halt  riot 
ht  prejudiced.] 

(y)  [Sec^2/f,  %i3.  {*}.]  (>*)  [See^^.  319.3 

Q^  '  freeholders} 


cont. 
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freeholders  (  /  ) ;  yet  as  to  the  granting  copyhold 

eftates,  it  is  a  manor ;  for  in  truth  every  manor, 

[  210  ]    confiftipg  of  freeholders  and  copyholders,  hath 

two  courts,  one  a  Court^Baron^  and  the  other  a 

I  inft.  58.  a.  Court  for  Copyholders  (/),  whereof  the  fteward  is 
judge;  and  therefore  what  reafon  is  there.  Once 
thefe  are  in  effed  two  feveral  courts,  and  there 
are  feveral  judges  of  them  (»),  that  the  want  of 
freeholders  fhould  hinder  the  grantee  from  keep- 
ing a  court  fof  granting  eftates  by  copy,  efpeci- 
ally,  fmce  the  confequence  is  fo  fatal  ?  and  there- 
fore if  the  lord  releafes  the  fervicc  and  tenure 
of  his  freeholders,  yet  the  lord  may  keep  a  court 

cro.  £1. 39.  for  his  cuftomary  tenants :  And  fo  though  the 
lord  cannot  make  two  manors  of  one,  confiding 
of  demeans  and  ferviccs,  yet  by  his  own  ad,  he 
may  make  a  manor  of  copyholders.  This  feems 
to  be  but  a  divifion  of  the  courts,  which  before 
V9txz  in  one  ;  for  a  manor  feems  to  be  fo  to  two 
intents,  as  to  the  freeholders^  and  as  to  the  co^ 
pyholders ;  and  fo  in  effeffc  feems  to  be  a  double 
manor  J  and  therefore  are  there  feveral  courts  in 
elFe^,  and  feveral  judges>  according  to  the  mat-* 
ter  that  is  before  them ;  and  fo  it  is  no  new 
making  of  a  manor  to  grant  the  inheritance  of 
the  copyholds,  but  only  to  put  that  into  the 
hands  of  two  men,  which  before  was  in  one  ; 
and  yet  was  as  much  two  manors  then  as  now. 


(0  (SccN.  LXXXVII.] 

(/)  [See  N,  LXXXVIU.]       (ir)  [Sec  N.  LXXXIX.] 

But 
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But  notwithftanding  all  this,  there  are  precedents 

that  fuch  grantee  of  the  inheritance  of  copyhold 

lands,  cannot   keep  court,  no  more   than  the 

grantee   of  the  inheritance  of  one  copyhold. 

And  it  is  faid,  that  a  writ  of  error  was  brought  cro.  ei.  lo:. 

upon  the  aforefaid  judgment ;  and  becaufe  the 

opinions  of  the  juftices  and  barons  were,  that 

the  judgment  was  erroneous,  the  party  com-* 

pounded,  and  the  plaintiff  in  error  had  ^he  land, 

and  the  defendant  the  corn  upon  the  ground. 

There  is  the  cafe  of  Bright  and  Fortb^  where  a  cro.  ei.  44a. 

recovery  was  fuffered  of  a   manor,  excepting 

the  land  in  Bradway^  in  which  were   divers 

copyholders  for  life  ;  which  part  in  Bradway 

was   afterwards   conveyed   to, the   countefs  of 

Darby ^  who  granted  a  copyhold  for  life.     In 

this  cafe  it  was  refolved,  that  the  grant  was  void, 

becaufe  there   was  no  manor ;  and  though  it 

was  infifted  on  by  one  of  the  counfel,  that  there 

was  a  difference  betwixt  copyholds  of  inheritance 

and  copyholds  for  life  only;    for  when  they 

were  life,  they  could  not  be  granted  again  ;  yet 

it  was  anfwered  by  Anderfon^  that  it  was  all 

one ;  and  indeed  what  reafon  can  there  be  for  a 

difference  why  one  Ihould  not  be  granted  again 

as  well  as  another ;  and  why  a  court  may  be 

kept  in  one  cafe,'  and  not  in  the  other  ?  This  cro.  el  395. 

cafe  was  Mich.  37  fef  38  EL  and  in  Trin.  ^6  EI.    [212] 

Anderfin  was  of  a  quite  contrary  perfuafion, 

and  held  that  a  leffee  of  the  freehold  of  copy-- 

hold  lands  might  hold  a  court  and  grant  copies ; 

Q^  2  which 
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which  (hews  there  is  a  material  difference  be* 
twcen  the  two  cafes  ;  or  elfe  Anderfon  was  of  a 
very  variable  temper.  And  indeed,  this  cafe 
doth  not  feem  to  contradidt  the  cafes  before; 
for  there  the  grant  was  of  the  inheritance  of  all 

4  Co.  26.  b.  the  copyhold  lands  ;  here  but  of  part ;  and  a 
man  cannot,  by  his  own  ad:,  create  two  feveral 
courts  and  manors  (w)  ;  but  when  the  grant  is 
of  all  the  copyhold  lands,  there  is  ftill  but  one 
court  for  copyholders,  which  there  was  in  effedl, 
when  the  manor  confifted  of  freeholders.  But 
be  it  an  authority  againft  the  granting  lands  by 
copy,  it  feems  to  be  but  weak,  being  both  againft 

cro.  EL  662.  reafon  and  feveral  other  cafes ;  for  after  this 
it  was  held,  that  where  a  woman  was  endowed 
of  the  third  part  of  a  manor,  and  among  the 
reft  of  a  copyhold  tenement,  that  (he  might  grant 
it  by  copy  j  and  for  what  appears,  this  was  the 
only  copyhold  tenement  that  was  granted  her. 
But  this  being  done  by  aft  in  law,  no  prejudice 
could  accrue  to  any  body. 

4  Co.  46.  a.  The   leffee  of  a  copyhold  for  a  year  fhall 

Cro.  £1. 461.  .         ,  .        .  Y^  f    \        r         1 

mauitam  an  cjeEltone Jirma  (at)  ;  for  the  common 
[  2 1 3  1    law  warrants  his  teem,  and  therefore  gives  him 

remedy  in  cafe  he  be  oufted.     So  if  the  lord 

gives  litence  to  make  a  leafe,  the  leffee  fhall  have 

an  eje£lment. 
ck>.  El.  483,         There  is   the   cafe    of   Stephens    and   Eliot^ 
I  Leo.  328.       where  it  was  held,  the  leffee  of  a  copyholder 


(w)  [Sec  N.  XC]         {x)  [See  N.  XCI.] 

could 
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could  not  maintain  ejedment  at  common  law  ;  cro.  ei.  535, 

-  .  n    V       623,076. 

and  this  is  generally  fo  ;  but  then  this  muft  be  mo.  569, 539, 
underftood  of  a  leafe  without  licence,  and  for  cont' 
more  than  a  year;  for  by  the  licence,  the  lord  7i7>72«. 
gives  up  his  power  of  adjudging  about  the  lef-  '  * 
fee's  eftate,  becaufe  when  he  hath  given  licence, 
it  feems  he  hath    an  eftate    at   common   law, 
though  of  copyhold  lands.     It  is  held  alfo,  in 
fome  cafes,  that  if  a  leafe  be  made  without  li- 
cence, the  leflee  may  maintain  ejefkment  at  com- 
mon law  {y)y  for  the  leafe  is  a  good  leafe  againft 
any  body  but  the  lord*     If  a  copyholder  may 
by  cuftom  make  a  leafe,  fuch  a  leflee  may  by 
common  law  have  ejeSlionefirma^  making  men- 
tion in  his  county  of  the  cuftom,  yet  this  muft 
come  on  the  other  fide,  by  fome.     In  this  di- 
verfity  of  opinion,  it  will  be  good  to  fee  what 
is  plain,  that  fo  we  may  more  eafily  determine 
and  know  what  is  ui^certain.    And  firft,  it  feems 
plain  that  a  leflee  for  a  year  of  copyhold  land, 
may  have  an  ejcEHone  Jirma :   And  it  is  very- 
plain  alfo,  that  where  a  copyholder  may  make  a 
leafe  by  cuftom,  fuch  leflTee  may  have  ejedment.    [  214  1 
But  the  queftion  is,  Whether  fuch  lefl!ee  need 
mention  the  cuftom  in  his  count  (55)  ?   It  feems 
alfo  to  be  plain,  that  leflTee  by  licence  may  main-? 
tain  the  adion  for  the  reafon  before.     But  the  Mo.a72.cont. 
main  doubt  of  the  cafe  is.  Whether  a  leflTee,  with- 
out licence,  may  maintain  ejedment  upon  that 


[3)  [Sec  N.  XCII.]         ,  (»)  [Sec  the  Jaft  note] 

SL  3  reafon 
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reafon  that  the  leafe  is  good  againft  every  body 
but  the  lord.     And  firft,  there  is  the* cafe  of 

to^'^  G(?(?^w/;?  ver.  Longbur/i^  where  it  was  held,  by  all 
the  judges,  that  fuch  a  leffee  might ;  but  the 
cafe  itfelf  was  upon  a  leafe  that  was  licenfed. 
And  it  is  faid,  in  the  cafe  of  Haddon  ver.  Arro- 

6*3^  676?^''  fmitby  that  fuch  a  leffee  may  have  ejedbment.     In 

^'^•"^-  the  cafe/  of  Collins  ver.  Harding,  it  is  faid,  that 
ejeSiione  frma  lies  of  copyhold  lands  ;  but  it  is 
not  faid  upon  what  leafe.  In  the  cafe  of  Sparky 
it  is  faid  by  Popbam,  that  it  lies  in  fuch  cafe  :  In 
the  cafe  of  Stopper  ver.  Gib/on^  it  is  adjudged, 
that  the  leffee  of  a  copyholder  fhall  maintain  an 
ejeSione  Jirma  ;  .but  it  is  not  faid,  whether  upon  a 
leafe  for  a  year  by  cuftom,  or  licence  j  fo  that 
here  is  no  cafe  when  this  was  the  point  of  the 
cafe,  and  but  jone  cafe  where  the  judges  were  of 
that  opinion. 

croEi.  394,        On  the  other  fide  there  is  the  cafe  of  Stephens 

4^3>  5^4* 

and  Kliot,  where  it  was  held  per  cur.  that  a  copy- 
L  ^^5  J    holder  could  not  have  ejeiJiment  j  and  it  is  faid 
fo  in  Laugbters  cafe,  and  in  Harrijon^^  cafe, 
^    that  ejedment  lies  not  of  it,  unlefs  the  plaintiff 
Mo.  679.        declare  on  the  cuftom  ;  and  all  thofe  cafes  that 
40.       '  '^'  are  for  declaring  upon  the  cuftom  are  againft  it. 
'  "  •  57-  *•     ^j^ J  jj^jg  opinion  is  fupported  by  thefe  reafons, 
that  when  a  copyholder  makes  a  leafe,  he  deter- 
mines his  will,  therefore  may  the  lord  enter  (^) ; 


(tf)  [See  antu  213.  N.  XCII.] 

and 
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and  if  the  leflee  enter,  he  is  a  difleifor  {b).  And 
my  lord  Cokes  faying,  that  a  leflee  for  a  year  may 
have  ejedment,  excludes  others  from  having  it, 

A  cuftomary  manor  may  be  held  by  copy  of 
court-roll  ir),   a  J  voluntat.  ^c.  and  fuch  a  lord  1  Buia.  57. 
may  grant  copies  j  but  it  feems  it  muft  be  of  fuch  c^.  ja'  260. 
things  as  have  been  ufually  demifed  by  him  ;  for  Ydv.^190.  cont. 
it   feems  h«  cannot  grant  all  his  demefnes  by  uinsre^cikd 
copy,    without    they   have    been    ufually   de-  c!j!IirtS'£*^ 
mifed  {d) :    For  though  they  have  been  demifed  {^^SrSc'h'^S?! 
time  out  of  mind  by  the  fuperior  lord  by  copy,  c^rtJblron  * 
that  will  not  warrant  his  demife  by  copy  ;  be* 
caufe  the  cuftom  muft  be,  that  time  out  of  mind 
they  have  been  granted  per  Dominum  Manerii ; 
now  they  have  not  been  granted  by  him  that  is 
lord  of  the  manor,  though  they  have  by  the  fupe- 
rior lord.  This  cafe  feems  to  prove  that  a  cuftom- 
ary manor  to  hold  courts,  ^r.  may  be  ^yithout 
any  freehold  fervices(^);  and  it  may  as  well  be    [  216  ] 
objeded  againft  fuch  a  lord's  holding  courts,  that 
he  hath  no  manor,  becaufe  no  freehold  fervices  ; 
but  it  feems  he  may  have  freehold  fervices. 

A  copyholder  may  furrender  by  attorney  in 
full  court  {f) ;  for  of  common  right  a  copyholder 

(i)  [See^«/f.23i,  2.  319.  Or),  f<>«/rtf.] 

\c)  [Mr.  Hargrove^  (n.  (2)  to  C9.  List.  58.  b.)  ob- 
ferves  That  "  this  is  denied  in  Cro^  Jac.  268.  and  is  a 
point  which  has  been  much  controverted  :"  and  refers  to  Vim. 
Cgfylk  (E),  and  Com.  Dig.  Ccpyh.  (C.  j ).] 

(d)  [See  antf^  212.  N.  XC] 

(/)  [See  ante,  210.  N.  LXXXVIII.] 

(/)  [Sec  N.  XCIII.] 

0^4  may 
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may  furrender  in  court,  which  is  common  law  j 
as  he  may  make  a  leafe  for  a  year  without  li- 
cence; and  as  an  incident  to  this  power,  the 
law  allows  him  to  do  it  by  attorney;  and  a 
copyholder  may  lie  admitted  by  letter  of  attor- 
ney ;  but  .this  is  not  of  common  right ;  for 
every  copyholder  is  to  do  fealty  (^),  which  the 
attorney  cannot  do  for  him  ;  therefore  the  lord 
may  refufe  to  admit  by  attorney  {g) ;  but  if  he 
do  admit  him,  it  is  a  good  admittance.  But 
where  there  is  a  cuftom  for  a  copyholder  to  fur* 
render  by  the  hands  of  two  cuftomary  tenants 
into  the  lord's  hands,  there  he  cannot  furrender 
by  attorney  into  the  lord's  hands  by  the  hands 
of  two  cuftomary  tenants ;  for  fuch  a  furrender 
is  warranted  only  by  the  cuftom ;  and  therefore 
unlefs  there  be  a  cuftom  alfo  to  do  it  by  attor-- 
ney,  the  common  law  cannot  give  that  as  an  in* 
cident,  for  it  allows  of  no  fuch  furrender. 
4  Co.  26, 27.  The  lord  himfelf  may  make  admittances  or 
grants  at  any  place  out  of  the  manor,  for  he  is 
[  217  ]  not  confined  any  more  than  any  other  perfon,to 
Ld.Raym.92.  grant  an  eftate  at  will  where  he  pleaies :  but 
there  being  only  cuftom  which  enables  the 
fteward  to  make  fuch  admittances  or  grants, 
that  which  he  does  he  muft  do  upon  the  manor, 
unlefs  there  be  a  cuftom  to  keep  a  court  out  of 


(g)  [Scc^^.  252,  285.  And  it  is  now  become  ufual  to 
refpite  fealty.  And  fee  Harg.  n.  (5)  to  Co.  Liu.  68.  a.  and 
fi.  (5)  to  68.  ^0 

the 
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the  manor,  ^vhich  will  enable  him  as  well  as  the 
cuftom  to  do  it  upon  the  manor. 

It  is  faid,  that  a  fteward  may  grant  copies  as  cro.  ei.  ioj* 
well  out  of  court  as  in  j  fed  quare  [h)  ? 

Feme  copyholder  for  life  takes  hulband  who  Ld.  Raym.  159, 
doth  wafte,  this  is  a  forfeiture  of  the  woman's 
cftate  ;  but  if  a  ftranger  do  it  without  the  aflent  4Co.27.a. 
of  the  hufband,  it  is  no  forfeiture. 

If  a  copyholder  be  feifed,  by  force  of  fcveral  4Co.a7.a. 
copies,  of  feveral  parcels,  by  feveral  tenures,  if 
he  commit  a  forfeiture  in  one,  it  is  no  forfeiture 
of  the  reft :  As  if  he  commit  wafte  in  part  of 
black  acre,  it  is  a  forfeiture  of  all  that  acre ;  and 
by  the  fame  reafon,  if  wafte  be  committed  in 
one  acre,  it  is  a  forfeiture  of  twenty  acres,  if 
held  by  one  tenure ;  for  the  condition  in  law 
annexed  to  the  whole  eftate  is  broken  ;  and  fo 
the  lord  may  enter  for  the  forfeiture:  But  where 
there  are  feveral  tenures,  though  they  be  iu  the 
hands  of  one  copyholder,  there  are  feveral  con- 
ditions in  law  annexed  to  the  feveral  parcels, 
and  therefore  the  breach  of  the  one  is  not  fo  of  [  218  J 
the  other.  If  fuch  a  copyholder  furrenders  to 
the  ufe  of  another,  and  the  lord  admits  him  by 
one  copy,  tenend.  per  antiqua  fervitia^  the  feve- 
ral tenures  remain  ;  but  if  the  admittance  were 
by  one  tenure,  then  it  feems  a  forfeiture  of  part 
would  reach  the  whole,  becaufe  the  condition  in 
law  is  but  one*     So  if  feveral  copyholds  efcheat 


(A)  [Sce^3/f.  251.] 

to 
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to  the  lord,  and  he  grants  them  again  Unend.per 
antiqua  fervitia  to  A.  and  he  commits  a  forfeit- 
ure in  part,  this  extends  not  to  the  whole. 

He  that  comes  in  by  admittance  upon  ano* 
tber*s  furrender,  is  in  by  him  that  made  the  fur- 
render,  and  fliall  fuppofe  himfelf  in  the  Per  by 
him  (/). 

4  €0.17, 18.  Where  a  copyholder  hath  feveral  parcels  of 
land  by  feveral  tenures,  the  lord  ought  to  aifefs 
and  demand  his  fines  feveraliy  (i) ;  for  the  fine 
for  one  may  be  reafonable,  for  another  unreafon- 
able:  And  if  fuch  a  copyholder  furrenders  to 
the  ufe  of  another,  and  he  is  admitted  tenend. 
per  antiqua  fervitia^  the  fines  muft  be  feveraliy 
afiefled. 

13  c?o.  2-  No  fine  is  due  either  upon  a  defcent  or  fur- 

render,  till  admittance,  for  that  is  the  caufe  of 

stra.447.  t^®  fine(/);  and  therefore  if  after  that  the  te- 
nant deny  to  pay,  it  is  a  forfeiture  («) ;  but  if 
[  219  ]  ^^  fi^^  ^  uncertain,  the  tenant  is  not  bound  to 
pay  it  prefently,  becaufe  he  could  not  tell  what 
it  would  be ;  but  he  mud  pay  it  in  a  convenient 
time,  or  elfe  the  lord  may  appoint  a  day  for  him 
^  -   •  —  I  -  — 

(/)  [Sec  N.  XCIV.] 

(i)  [See  DougL  71a.  Grant  t;.  Aftle ;  and  the  c«re  of 
Scrle  V.  Marib,  in  Fifl>.  on  Copyh.   Append.  280,  28^2.  at.] 

(/)  [And,  confequently,  in  thofe  cafes  where  there  is  no 
jieceffity  for  admiffion,  no  fine  can  be  due.  See  ante^  157. 
N.  LXIX.  and  fajl*  next  page,  and  289.  3  Burr.  1543« 
a  Dwnf.  and  Eaft^  485.  Kiuh.  122.  «.] 

(«)  [Pj/?.  291,2.] 

to 
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Xb  pay  it  on ;  but  a  fine  certain  he  muft  pay 
prefently  upon  admittance  («).  Note;  The  lord 
ought  to  afTefs  a  certain  time  and  place  for  pay- 
ment of  a  fine  uncertain ;  for  the  tenant  cannot  Hob.  135. 
carry  it  always  about  him,  and  he  ought  to  de- 
mand it. 
When  the  fine  is  uncertain,  it  ought  to  be  J«>-  ^^  779- 

^  Stra.  1042. 

reafonable,  or  elfe  it  is  no  forfeiture  if  the  tenant  »3Co.  3. 

*••  r   •  '         y  t       j^      r       Two  years  ren^ 

do  not  pay  it.     As  this  cafe  is  reported  by  Croie.  wpon  afurrcn. 

It  18  faid,  when  a  nne  is  certain,  the  heir  ought  ionaue. 

to  tender  it  upon  his  prayer  to  be  admitted  (0). 

As  it  is  reported  by  Coie^  it  is  faid  no  fine  is  due 

until  admittance  (0),  and  that  admittance  is  the 

caufe ;  and  as  Croie  reports  it,  fo  has  Moor^  623, 

and  if  he  do  not  pay  it,  it  is  a  forfeiture.    This 

feems  to  contradict  what  he  faid  before  ;  for  if 

it  cannot  be  a  forfeiture  until  admittance,  the 

demand  of  the  fine  muft  be  of  the  perfon  of  the  "*  '3s- 

*  4  Co.  29.  b. 

tenant  to  make  a  forfeiture.     So  of  rent. 

When  a  furrender  is  made  to  the  ufe  of  one^ 
without  exprefling  what  eftate  the  ceftuy  que  ufe 
fhall  have,  he  (hall  only  have  an  eftate  for  liife  {p\ 
except  there  be  a  particular  cuftom  to  the  con- 
trary ;  as  if  there  be  a  cuftOm  that  he  that  hath 

(a)  [See  Moon^  622.  ca.  851.  4  Co.  2j.  b.  &c.  Cro. 
EBz.  yyg.  2nd  po/l.  227.  («).] 

(0}  [The  lord  cannot  refufe  admittance  till  the  fine  be 
paid:  He  mtift/r/?  admit,  and  then  demand  his  fine.  See 
I  Roll.  Abt.  506.  Cofyh.  (A);  and  2  Durnf.  and  Eafty^%^. 
and  ant€^  218.  (/).] 

(^)  [See  aniiy  3,  and  N.  VIII.  ^ft.  254.  (*)•  258.] 

an 


«2o  OF    CUSTOMARY   AND 

an  eftate^^i  tsf/uisy  he  fliall  have  fee  ;  this  cuf- 
torn  is  good,  and  fo  of  the  like.  The  limitation 
of  the  cftate  is  always  added  to  the  ufe,  not  to 
the  furrender  into  the  lord*s  hands ;  for  a  fur- 
render  of  the  eftate  gives  up  all  the  copyholder 
hath  to  the  lord  {q).  Put  the  cafe  then,  that  the 
furrender  was  made  to  the  lord  for  life,  to  the 
ufe  of  another  for  life,  what  eftate  would  the  lord 
then  have,  and  what  could  he  make  over  ?  Or 
y//i^r<f, Whether  the  words/or  life  would  be  of  any 
fignificancy,  though  he  that  is  admitted  be  in  by 
s«y^HS-        the  furrenderor  ?   Yet  may  a  man  furrender  to 

4  Co.  29.  b.  ' 

the  ufe  of  his  wife,  for  fhe  takes  the  eftate  from 
the  lord,  as  an  inftrument  to  convey  the  cftate  to 
her  (r) ;  and  fo  it  comes  not  within  the  reafon 
of  other  cafes,  that  they  being  but  one  perfon 
cannot  contra^ ;  for  he  gives  the  eftate  to  the 
lord,  and  he  admits  the  feme  to  it. 

If  one  furrenders,  and  dies,  if  the  furrender 
be  prefented  according  to  the  cuftom,  it  is  good ; 
otherwife  void  (/).  So  if  the  cuftomary  te- 
nants, by  whofe  hands  the  furrender  was,  die, 
yet  if  the  furrender  be  prefented  upon  good 
proof,  it  is  fufficient  (/J. 


(9)  [See  Co.  Lift.  59.  b,  and  n,  (2),  antej  155.  N.  and 

157.  N.  LXIX.] 
(r)  fScc  N.  XCIV*.]  (j)  [SceN.  XCV.] 

(t)  [If  they  remain  alive,  the  furrender  (hould,  regularly^ 

be  prefented  by  thofe  who  tooic  it.    See  C0.  C9pyh.  f.  40,  aqA 

^.279,280.] 

If 
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If  he,  to  whofe  ufe  the  furrcnder  was,  die  be- 
fore admittance,  yet  his  heir  fhall  be  admitted  {u) ; 
for  upon  admittance'  the  eftate  is  in  the  ctjluyqut    [221] 
uft  from  the  furrender  by  relation  (w),  *  ^'^'  ^^'  ^'' 

Where  grants  have   been  made  by  copy  for  4  co  15.  a. 
life,  a  grant  durante  viduitate  is  good,  but  not  i^x^m-  co.  3^5. 
vtu  verfa. 

A  Aeward  is  a  good  fleward  to  all  intents  and 
purpofes,  that  is  retained  by  parol  (x)  either  to 
take  furrenders,  or  make  admittances  upon  vo- 
luntary grants  :  But  the  lord  may  difcharge  fuch 
fteward  when  he  will,  that  is,  if  he  retain  him 
generally ;  yet  a  retainer  generally  by  patent 
feeras  to  be  for  life.  The  king's  auditor  or  re* 
cciver  hath  no  power  by  parol  to  retain  a  ftew- 
ard to  hold  the  king's  courts  ;  but  he  ought  to 
have  letters  patent  of  the  ftewardfliip  of  the 

{u)  [Sce/>2/?.  288.  ante,  218.  N-  XCIV.     Cafe  of  Hale 

V. Hil.  1655,  C.  P.  cited  by  Holt,  C.  J.  in  Clements 

V.  Scudamore,  2  Ld.  Raym*  1025.  I  P.  Wms.  65.  and 
Salk.  143.  Robin/.  Gavelk.  b.  i.  c.  6.  p.  98.  Com.  Dig. 
Boro.  Engl.  4  Co.  29/ *•  Finer j  Copyh.  (B.  e},  p.  191.  and 
next  note,  acc.^ 

[w)  [See  the  cafe  of  Vaughan  d.  Atkins  v.  Atkins, 
SBurr.  2764.  Jlnte,  218.  N.  XCIV.  PoJT.  288,  9.  and  the 
books  referred  to  in  the  preceding  note.] 

(jr)  [Co.  Copyh.  f.  46.  Co,  Lift.  ti.  b.  DyeTj  248.  et.  pi. 
79*  4  Co.  30.  b. 

And  fuch  fteward,  retained  by  parol  only,  may  take  at 
furrender  as  well  out  of  court  as  in  ;  fo  he  may  take  the 
cxaminatiqn  of  a  feme  covert,  &c.  without  alleging  a  fpecial 
cuftom ;  and  that  though  the  furrender  be  to  his  own  ufe. 
See  Cro.  Jac,  526.  Cro^  Eliz.  717.  Harg.  n.  (6}  to  Co. 
Litt.  59.  a.] 

manor 
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manor  to  make  voluntary  grants.     The  king^s 

ftcward  ex  officio  may  make  voluntary  grants  (jr), 

much  more  may  the   fleward   of  a  commoQ 

perfon  [%)^  if  he  do  not  diminifh  the  ancient 

rent  {a). 

cro.Ei.  699.        The  cafe  of  Shaw  ver.  Tbomfon^  as  it  is  re* 

Mo.  410.'        ported  by  lord  Coke^  is  an  authority  that  debt  lies 

4ci.  3*x!*^  '     not  in  the  king's  courts  for  damages  {II)  above 

40/.  but  the  remedy  was  in  chancery,  or  in  the 

stra.  786.        court  of  the  manor  j  as  it  is  reported,  [by  Moore] 

it  is  adjudged,  that  debt  doth  lie  in  the  king's 

courts,  becaufe  the  court-baron  doth  not  hold  plea 

of  things  above  40  x*  As  it  is  reported  by  Cro.  the 

[  322  ]    queftion  was,     Whether  the  damages  were  well 

affeffed   to  50/.  when  the  court-baron  cannot 

hold  plea  of  above  40  x.  ?  and  it  was  held  they 

were. 

4  Co;  31.  Underwood  may  be  granted  by  copy  or  any 

other  thing,  parcel  of  the  manor;  as  a  fair  ap* 

pendant  to  the  manor. 


(y)  [See  4  Co.  30.  Harris  and  ]^y^ac£»] 

(2)  [See  Moore^  112.  ca.  252.  Cro.  Eliz.  699. 

Though  he  be  fleward  by  parol  only.  See  Moore^  uU 
/up. 

So  his  deputy  may  grant.    Ibid. 

Or  his  deputy's  fubflitute.  i  Leon.  288.  ca.  394;  and  fee 
I  Lord  Raym.  658.  Com.  Rep.  84.  But  a  fktwzrd  cannot 
grant  in  oppofition  to  the  command  of  his  lord.  Cro.  Elix. 

699.  and  ^g/?.  315.  (/>).] 

(a)  [For  if  he  does,  it  will  be  void.  Cro.  £l!z^  699, 

700.  ante^  198.] 

(i)  [ recovered  in  the  court  of  the  manor.] 

Cuftom 
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Cuftom  fot  one  copyholder  to  have  coiiimon, 
i^ir.  in  his  lord^s  foil,  is  good  ;  for  all  the  other 
copyholders  may  have  forfeited  their  eftates  or 
incereft  therein. 

If  copyholds  come  into  the  lord's  hands,  if  he  4C0  ^i. 
make  a  leafe  of  them  for  life  or  years,  by  deed 
or  without  deed,  the  copyhold  is  deftroyed  (r),  Carthew4is. 
becaufe  during  thofe  eftates  it  was  not  demifed 
or  demifable  by  copy.  So  if  he  make  a  feofF-  3  uo,  los. 
meat  in  fee  upon  condition,  and  enter  for  the 
condition  broken,  yet  it  is  not  grantable  by  copy; 
but  if  he  keep  them  in  his  hands  never  fo  long, 
or  grant  them  at  will,  they  may  regrant  them 
again  by  copy ;  fo  if  the  interruption  be  tor- 
tious, as  if  the  lord  be  difTeifed,  and  the  difleifor 
dies  feifed,  and  after  the  lord's  eflate  is  reconti^ 
nued,  the  lord  may  grant  by  copy ;  fo  it  feems 
if  the  difleifor  had  made  a  feoffment  in  fee. 
But  if  they  be  extended  in  the  lord's  hands,  or 
his  ^ife  be  endowed,  though  the  interruptions 
be  by  ad  in  law,  yet  they  fhall  never  be  granted 
again. 


{<)  [For  the  lands  are  immediately  enfranchifed  and  be- 
come of  a  more  honourable  nature*  See  Cartb,  428.  t  Co, 
17.  a. 

Copyholds  are,  in  the  eye  of  the  law,  but  eftates  at  will  1 
and  Ihall,  thereTore,  be  merged  by  the  grant  of  the  freehold. 
See  3  P.  If^ms.  9.  Dunn  v.  Green. 

See  further  of  the  Extinguiihment  of  Copyholds,  C7mi« 
Dig.  Ofpyb.  (B.  3)  and  (L) ;  Ftfur^  Copyb.  (F.  b)  ;  FiM 
itCifjh.  c.  13.  Lix  Cuft.  c.  23.  Co,  Copyb,  f.  62  J 

10  If 
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«  Co  17.  a.  If  the  copyholder  accept  a  leafe  for  years  from 

the  lord,  the  copyhold  is  for  ever  gone  {J) ;  and 

by  the  fame  reafon  a  releafe  upon  that  leafe  will 

cro.  Car.  5*1.    pafs  the  freehold  and  inheritance  to  him  :  But  if 

4C0.  ii"b.     a  Icafe  be  niade  of  the  manor,  and  of  a  cppy- 

crt 'j^^a!''  hold  tenement  by  exprefs  name,  yet  this  will  not 

exftinguifli  the  copyhold  {e). 

If  the  copyholder  takes  a  leafe  for  years  of 
the  manor,  his  copyhold  hath  no  continuance, 
but  he  may  grant  it  by  copy  to  another  (y):  If 
after  the  copyhold  comes  to  the  lord's  hands,  he 
aliens  the  manor  by  fine,  f^c.  the  alienee  may 
regrant  it  (/). 

The  lord  fhall  not  have  the  cuftody  of  luna- 

tick  perfons  lands,  unlefs  there  be  a  cuftom  for 

it  {g) ;  neither  Ihall  the  king  have  it,  for  the  pre- 

utfupra.         judice  that  would  enfue  to  the  lord  {g). 

Hutton  is.  In  cafe  of  a  widow's  eftate,  it  is  faid  to'be  rc- 

vlyfixt^^''^*  folved  and  agreed  in  Lex  Cuji.  156.  that  no  fine 

is  due.     ^are  of  this  ?  for  though  the  eftate 


(^/)  If  copyhold  lands  be  in  the  hands  of  a  fubjed,  who  is 
after  preferred  to  dignity  royal,  the  copyhold  is  extind  \  for 
it  is  below  the  majefty  of  a  king  to  pefform  (efvile  ferVices. 
And  yet  after  his  deceafe,  the  next  who  hath  right  (hall  be 
admitted,  and  the  tenure  (hall  be  revived  in  hid).  2  XJif" 
finS2. 

(e)  [See  N.  XCVI.] 

(/}  [4.  Ca.  31.  i.  ace.  And  fee  i  Rail.  Abr.  498.  Ckfjh. 
(B)  and  Com.  Dig.  Copyh.  (B.  3).] 

{g)  [See  Hob.  215.  Cro.  Jac.  10%*  ca.  43.  i3>/r  303.  a. 
pi.  ^6*Hutt,  16,  I7»  4  Co.  126.  i*  Jnte,  i86«  Pujfi.  307,8.] 

be 
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be  adjudgied  in  the  woman,  yet  that  is  no  argu- 
ment £he  (hall  pay  no  fine,  for  the  eftate  is  in  the 
heir  by  defcent,  and  yet  he  fhall  pay  a  fine,  and 
both  are  compellable  to  be  admitted  ;  and  then 
why  fhould  they  not  pay  a  fine  {b)  ?  The  like 
of  dower  and  curtefy* 

A  copyholder  had  common  in  his  lord^s  wafte ;  ndb.  190. 
the  lord  grants  and  confirms  the  copyhold  land  Ydv/%9."* 
to  him  and  his  htinycum  pertinentits  j  adjudged  ?Roi.^ibr.  <i* 
the  common  was  extind,  being  annexed  to  his  mo.*^"!'  *'^' 
cuftomary  eftate,  by  the  cuftom,  which  eftate  » vi^^^o. 
being  determined,  the  common  alfo  is,  and  can- 
oot  continue  without  words  to  that  intent,  and 
cum  pertinent,  will  not  do ;  for  the  common  was 
not  appurtenant  to  the  freehold  eftate  granted  by 
sSat  lord  $  therefore  care  ought  to  be  taken  in 
if^a&chifing  copyhold  eftates,  to  add  words  to 
continue  common  and  other  profits  apprendre  to  r^.  6, 7^21. 
the  copyholder  after  the  infranchifement  (i).         '  *™^  ^^^' 

In  this  cafe  is  cited  the  cafe  of  Ford  ver.  c10.jt.253. 
Ward^  where  the  lord  granted  to  his  copyholder 
4kt  freehold  of  his  copyhold,  by  the  words  df 
(Grant  unto  him  all  the  lands,  tenements  and 
hereditaments  thereto  appertaining,  and  thereto 
ufed  and  occupied  ) ;  and  it  was  held  he  loft  his 
copyhold  \K) ;  the  reafon  feems  to  be,  becanfe 

(i)  [SccN.XCVII.]  (/•)  [Sec  N.  XaVIIL] 

(*)  ["  His  copyhold  :**— Perhaps  it  (hould  have  been 
^  his  common  ^  as  in  that  cafe  it  was  adjudged  that,  as  the 
copyhold  was  extinguilhed  on  the  conveyance  of  the  free* 
Md,  the  common  was,  in  confequence,  loft  \  the  eftate  thus 
cevifing  to  which  it  was  annexeii,  Igee  the  cafe  of  Marfham 
«r.  Hunter,  Cr9.  Jac.  253.] 

^  the 
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the  common  was  nothing  appertaining,  ^c.  to 
the  freehold  he  granted  :  But  as  this  cafe  is  re- 

^0.667.  ported  by  Maor^  no  other  words  are  put  in  (/)all 
commons,  Ssfr.  appertaining  to  the  faid  mefTuage ; 
and  there  another  reafon  is  added,  vi%.  now  he 
claims  by  the  lord  who  cannot  have  common 
in  his  own  ground.  But  this  is  a  reafon  only 
where  the  common  is  in  the  lord's  foil ;  but  the 

l^^ii]'^^'  other  holds  where  it  is  in  another's  foil,  which  is 
a  much  flronger  cafe ;  for  as  it  feems  in  fuch  cafe 
there  is  no  way  to  continue  the  common :  For 
by  the  grant  of  the  freehold  it  is  gone,  and  the 
lord  can  make  no  new  grant  of  it,  but  in  his  foil 
he  may. 

Co.  Cop.  i6ai.  My  lord  Coke^  in  his  Treatise  of  Copyholds^ 
faith,  that  if  the  lord  demand  his  rent  of  the  co- 

stn.  447.  py holder,  and  he  faith  that  he  wants  money,  and 
intreats  the  lord  to  forbear  until  he  be  provided ; 
that  this  is  a  forfeiture.  And  that  if  the  lord 
make  a  continual  demand  upon  the  land,  and  the 
copyholder  is  not  there,  this  is  a  forfeiture  ;  but 
if  he  demand  once,  and  nobody  is  there,  this- is 
no  forfeiture.  Now  as  in  other  refpe<9:s,  fo 
in  this,  copyhold  cuftoms  are  not  to  be  ex- 
pounded by  the  ftrid  rules  of  law,  which  appears 
from  what  Coke  fays,  who  owns  that  if  the  co- 
pyholder be  not  there  upon  the  land,  it  is  no  for- 
feiture ;  yet  in  cafe  of  a  condition  for  re-entry. 


{/)  ["  In  all  commons:**  It  fliould  have  been  **  than 
all  commons.     Sec  Mcore,66j*  pL  915.J 

that 
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that  had  been  a  forfeiture  to  entitle  the  feoffor  to 
an  entry.     But  the  condition  annexed  to  copy- 
hold efta testis  a  condition  in  law ;  for  the  eflates 
of  copyholders  are  but  an  eftate  at  will,  and  yet 
the  law  makes  an  inhefitance  of  it,  and  puts  it 
out  of  the  power  of  the  lord  to  determine  their 
eftates,  fo  long  as  they  do  their  fervices.     But 
.when  they  fail  doing  this,  the  law  no  longer  pro- 
tedks  their  eftates^  but  fuffers  the  lord  to  enter ; 
but  then  this  refufal  to  do  their  fervices  muft 
be  wilful,  as  it  feems,  which  will  amount  to 
a  determination  of  the  will  of  the  copyholder, 
and  not  any  other  refufal,  if  he  fignifies  his 
defign  to  pay,  and   fo   to   continue  his  will ; 
and  therefore  the  cafe  above,  where  the  copy- 
holder intreated   the   lord  to  forbear,   is    not 
law  [m).     To  prove  which,  there  is  the  cafe  of 
Crj^  and  Fryar^  where  that  was  held  no  for-  Mow  623. 
feiture ;  but  the  cafe  itfelf  was  upon  a  demand  5©^- 
upon  the  land  for  three  years  rent,  no  body 
being  there,  whether  it  were  a  forfeiture  or  no  ? 
and  as  the  cafe  is  reported  by  Croke^  one  judge  cro.  ei.  505^ 
was  of  opinion  it  was  no  forfeiture,  becaufe  it 
was  only  a  denial  in  law ;  and  that  the  condition 
in  law  was  not  annexed  to  the  non-payment, 
but  to  the  wilful  refufal :    But  two  other  judges 
held  it  to  be  a  forfeiture,  and  that  a  denial  in  law    [  227  } 
is  a  forfeiture,  as  well  as  a  denial  in  deed  ;  fed 
adjurnatur\  and  no  more  of  it  is  faid  in  that 
book.     But  the  cafe  is  alfo  reported  in  Moor\  Moor  350. 

(w)  [See  N.  XCIX.] 

K  2  and 
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and  there  it  is  faid  to  be  held  a  forfeiture  bythe 
fame  two  judges ;  but  the  reafon  given  was,  be-* 
caufe  fo  long  a  non-payment  amounted  to  a  wil« 
ful  tefufah 

My  lord  Coke  fays^  that  a  demand  upon  the 

land  is  no  forfeiture,  if  the  tenant  be  not  there, 

tmlefs  it  be  a  continued  demand :  And  there  is 

iisk.  it^        the  cafe  in  Hobart^  where  it  was.  adjudged,  that 

cra!'jac?6i7.   a  demand  for  rent  or  fine  muft  be  of  the  perfon 


\  Co.  271 18.  of  the^copyholder  [n\  which  proves  that  a  denial 
in  law  will  not  make  a  forfeiture.  The  cafe 
was,  the  lord  aflefled  a  fine  of  twenty  nobles 
topon  his  copyholder,  and  appointed  him  to  pay 
It  to  his  bailiff  at  his  houfe  within  the  manor, 
three  months  after ;  an,d  the  fine  being  not  paid 
at  the  time  appointed,  he  entered  without  anr 
demand, 
tateh.  1%%.  The  cafe  of  WiUiams  was  this ;  the  lord  de- 

manded the  rent  of  the  copyholder;  he  an« 
fwered,  he  had  it  not  with  him  then,  but  that  he 
would  pay  it  as  foon  as  he  could ;  the  lord  faid, 
pay  it  at  my  houfe  at  fuch  a  day,  which  houfe 
was  within  the  manor.     Adjudged,  firft,  that 
r  228  L  the  copyholder's  words  (though  a  denial  in  law) 
was  no  forfeiture,  but  his  noo*payment  at  the 
day  affigned  was  a  forfeiture,  becaufe  it  amounted 
to  a  wilful  denial,  for  hepromifed  to  pay  it,  and 
failed;  but  had  the  place  aifigned  been  out  of 
the  manor,  it  had  been  no  forfeiture*    This  cafe 


(»}  [Sectfji/r,  219.} 
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k  apparcnkly  diflfcrent  from  that  next  preccd* 
ing ;  for  here  was  a  demand  of  the  copyholder, 
himfelf ;  there  was  no  demand  at  alL     There  is  ut  Rep.  t6S. 
the  cafe  of  Cqfton  and  Utbcrt^  where  a  widow 
had  copyhold  lands,  and  divers  perfons  came  for 
the  rent^  whom  (he  put  off  with  delays ;  at  lad 
comes  a  young  gentleman  and  demands  it ;  ihe 
anfwered  that  (he  did  not  know  him,  but  if  he 
would  dance  before  her,  if  (he  liked  his  dancings 
(he  would  pay  him;  this  denial  was  adjudged, 
to  forfeiture,  not  being  wilful. 

If  fhe  eftate  of  the  lord  ceafe  by  limitation  of  sco.  9^ 
fife,  and  the  ufe  and  eftate  of  the  manor  are 
transferred  to  another,  who  demands  the  rent, 
and  the  copyholder  denies  to  pay  it ;  no  forfeit- 
^e,  without  notice  to  him  of  the  change  of  the 
ufe  and  eftate.  The  like  law  of  a  bargain  and. . 
fale  of  a  manor  inroUed,  Sffr. 

It  feems  the  law  is  the  fame  concerning  leafe 
and  releafe  ;  but  if  the  manor  be  in  po(re(fiou  of 
the  lord  lumfelf,  and  QOt  in  the  hands  of  any    r  229  1 
leflee,  and  he  makes  a  leafe,  and  then  releafes, 
the  leflTee  having  poflfeffion ;  quare^  if  the  copy- 
holder denies  paying,  if  this  is  not  a  forfeiture^ 
becaiife  the  entry  of  the  leffee  is  notice  as  much^ 
as  livery,  &c.  ? 

Non-appearance  at  court  after  fummons  is  a  Moorscp*   • 
forfeiture  of  the  copyhold ;  but  without  warn-  iKCM.kcp. 
•ing  it  is  no  forfeiture,  but  only  negligence ;  and  woy^^ 
after  fummons  it  is  a  forfeiture,  without  an  ex-  ^'*'  ^  ^' 
prefs  refufal,  a^  ia  cafe  of  rent ;  For  the  confe* 

R  3  queoc6 
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quence  is  more  fatal  in  this  cafe,  becaufe  with- ' 
out  the  copyholder's  attendance  there  can  be  no 
court. 
I  Leo.  104.  It  is  held  per  tot.  cur.  in  Sir  y.  Brauncbe\  cafe, 

that  a  general  warning  within  the  parifh  is  fuf- 
I  ficient*;  fo  that  if  the  copyholder  doth  not  come, 
let  him  live  where  he  will,  it  is  a  forfeiture,  be- 
caufe his  tenant  may  fend  him  word :  It  was 
there   like  wife  held,  that  ficknefs,  or  a   great 
office,  may  excufe  the  copyholder's  attendance, 
and  that  fervices  could  not  be  done  by  attor- 
ney (0),  but  an  attorney  may  effoin.     But  as  to 
the  point  of  general  warning,  four  days  notice 
had  been  adjudged  fufficient  time  ;  and  how  can 
a  copyholder  be  fummoned  in  that  time  that 
lives  200  miles  off?  therefore  it  was  held  in  the^ 
Cfo.  El.  353,      cafe  of  Taverner  ver.  Cromwel^  that  general  no- 
T'lzTo  1     **^^^  ^^  ^^^  fufficient,  but  a  perfonal  fummons  (/) : 
The  like  in  Crijp  and  Fryar%  cafe.     This  opi- 
nion feems  mod  reafbnable.     If  a  copyholder 
be  in  debt,  and  is  afraid  of  being  arretted,  or  is 
Co.  Cop.  159.    a  bankrupt,  and  keeps  houfe,  thefe  are  good  ex- 
cufes.     Vide  3  Leo.  107. 

^  The  lord  comes  to  the  copyholder,  and  re- 
quires him  to  do  his  fervices,  and  the  copyholder 
Litch.  122.       anfwers,  if  they  are  due,  he  will  do  them,  but  it 
5t/ici4x.         ^^  ^^  ^j.jgj  ^^  1^^  ^^^^  whether  they  are  due 

by  law ;  this  is  no  forfeiture,  being  no  wilful 

fc.  ■     ■     ■  ■    ■    ■  11        ■  ■  ■    ■  ■■ .       I    I .      ^ 

[o]  [Supplement  to  Co.  CopyL  (.  18.  and  aniey  184.  (2).] 
{p)  [Fijber  en  Copyh.  93.  ace:] 
'  -     •  refufal. 
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KfufaL  If  the  copyholder  fay,  if  it  be  a  courts 
lie  will  appear  at  it,  if  not  lie  will  not,  this  is  no 
forfeiture ;  but  if  there  were  no  controverfies 
about  the  court,  but  that  is  only  ufed  as  a  ihift^ 
then  it  feems  it  is  a  forfeiture. 

If  a  copyholder  refufe  to  be  admitted,  it  is  a  styk  3S7. 
forfeiture.     If  a  copyholder  come  not  to  be  ad-  cro.  jac.  *x«» 
mitted  where  the  cuftom  of  the  manor  is  that  4 1^.30,"  31. 
every  heir  (hall  come  to  court  to  be  admitted  ^ 
and  if  he  do  not,  proclamations  ihall  be  made    . 
for  him  to  come  in;  and  fo  in  the  two  next 
courts,  or  elfe  that  the  lord  fhall  feife;  this  is  a 
forfeiture,  for  the  cuftom  is  a  good  cuftom  {q)^ 
being  only  to  compel  the  tenant  to  come  in  and 
be  admitted.  But[otherwifejifthe  heir  be  beyond    [  231  ] 
fea  at  the  time  of  the  defcent,  or  within  age,  non 
composy  or  in  prifon.     But  it  feems  fuch  cuftom 
would  bind  a  feme  covert  (r),  being  like  to  the 
cafe  of  fines  at  common  law ;  in  which  cafe 
they  only  were  not  bound  who  could  not  make 
claim;    but  a  feme  covert   having  a  hulband, 
may   claim   by   him,    and    therefore   (he   was 
bound.     But  if  fuch  heir  be  within  England^ 
at  the  time  of  the  firft  proclamation  pafled  {s\ 
^and  then  go  beyond  fea,  he  fhall  forfeit ;  for  he 


[q)  [Sec  N.  C] 

(r)  [The  copyhold  eftates  of  femes  covert  are  preferved 
from  forfeiture  in  thefe  cafes,  and  the  manner  of  their  ad- 
miffion,  and  the  lord's  remedy  for  his  fines,  prefcribed  aad 
regulated  by  the  JIat.  9  Geo.  c,  ag-U 

(x)  [Sec  8  Co.  100.  *.] 

K  4  had 
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had  warnings  and  ought  to  have  come  in,  and 

not  have  difabled  himfelf  from  making  claim* 

But  if  he  had  gone  beyond  fea,  after  the  de* 

fcent  (/),  and  before  the  firft  proclamation^  this 

had  been  no  forfeiture ;  for  at  the  time  of  the 

Cro.jac.  lox.    court  he  is  to  make  cXzirxx  \  fed  quare.     It  was 

**^  faid  by  Williams^  that  becaufe  the  lord  cannot 

have  any  fervices  done  him  in  the  mean  tirae^ 

that  the  lord  may  feife  the  lands  and  take  the 

mean  profits,  and  fhall  not  be  anfwerable  fw 

them.     Sed  quare  [u\ 

Dycr*ii.6.         If  a  jury  or  homage  refufe  to  prefent  the 

cro.^fl^  535,     articles,  according  to  their  oath,  this  is  a  for- 

^^^'  feiture   of  their  copyholds,  for  the  prejudice 

thereby  enfuing.     If  the  copyholder  make  z, 

leafe  [w\  it  is  a  forfeiture,  yet  it  is  no  difieifia 

to  the  lord  (^),  which  is  plain  from  the  cafe& 

[  ^3^  ]   ^^^  ^^^  ^^^  ^  \^^ie,  is  good  againft  every  body 

but  the  lord  ;  for  it  could  not  be  a  leafe  at  all, 

if  it  were  a  diffeifin.     It  is  a  forfeiture,  becaufe 

the   copyholder  has   broke  the  cuflom  of  the 

manor,   by  bringing  in  a  tenant  without  any 

admittance;  but  it  is  no  diffeifin  in  favour  of 

the  lord,  fmce  the  copyholder  hath  fuch  eflate 


(/)  [See  N.  CL] 

\u)  [See  Carih.  41-tS«  3  I>urnf^  &  Eajl^  162.  and 
fojl.  308.  N.  CLXI.] 

{w)  [/.  r.  A  leafe  not  warranted  by  cuftpm.  S^c  qntt 
ai2,  &C.3 

(^)  [Scc^e/?.309-W-3 

as 
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as  may  laft  much  longer  than  the  leafe,  ^nd  not 
a  bare  leafe  at  wilL 

A  leafe  that  will  make  a  copyholder  forfeit  t  Buut  a^ 
his  eftate^  ought  to  have  a  certain  beginning 
and  end,  or  elfe  it  is  a  void  leafe,  ^nd  can 
convey  at  moft  but  an  eftate  at  will,  which  h 
no  forfeiture.    A  copyholder  for  life  makes  aJ<««*4^ 
leafe  for  a  year,  and  then  makes  a  leafe  to  the  i  Buiitaii. 
fame  party  for  another  year,  to  commence  one 
day  after  the  firft  year,  and  then  furrenders  his 
copyhold  to  the  lord ;  it  was  adjudged  the  fe*- 
cond  leafe  was  a  forfeiture ;  for  it  is  not  war«* 
ranted   by  cuftom,   and   fo  being  out  of  the 
cuftom,  it  is,  as  every  other  leafe  for  years^  a 
forfeiture;  for  thougn  it  be  not  to  commence 
till  after  the  iirft  leafe  ended,  yet  the  land  is 
charged  with  a  double  intereft,  one  in  prafenti^ 
the  other  tnfuturo ;  which  is  againft  the  cuftom, 
and  fo  a  forfeiture  {y).    Secondly,  It  was  ad-> 
judged  this  leafe  was  void  againft  the  lord,  who 
had  the  land  by  the  furrender,  and  when  the  i^oiAhr.^ 
lord  enters  by  force  of  the  furrender,  he  is  in    L    "  J 
by  title  paramount  the  leafe.     But  it  feems  the 
|irft  leflee  (hall  enjoy  his  leafe,  or  elfe  it  were  In 
the  power  of  the  Iprd  to  defeat  his  own  grant. 
There  is  nothing  faid  of  this;  but  the  cafe  in 
JioHe  is,  That  the  leafes  were  executed  at  one  iKdiLAbr^oi^ 
and  the  fame  time;  and  theii  the  leflee,  being 

Of)  [See  I  Rfftt.  Alnc.  507,  8,     Cof^^h.  (D),  pi.  8,  &c. 
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parttceps  critninisy  may  perhaps  forfeit;  and  at 
the  cafe  is  reported  by  the  reft,  the  leafe  was 
made  to  him  to  commence  in  reverfion ;  and  fo 
he  is  as  much  party  to  the  wrong  as  in  the  other 

cro.  jac.309.  way;  and  fo  it  feems  the  lord  may  enter  pre* 
fently.  -  The  fame  point  of  a  leafe  for  a  year 
except  a  day,  adjudged  a  forfeiture. 

Cro.  jac  301.  A.  makes  a  leafe  of  his  copyhold  to  one  for  a 
year,  and  then  covenants  the  leffee  (hall  enjoy 
it  de  anno  in  annum^  No  forfeiture,  only  a 
covenant  and  not  a  leafe.  Sluare^  and  fee  the 
book ;  for  the  words  Covenant  and  Grant  make 

Ci«.car*se7.   a  Icafc,  ^c.     But  in  another  cafe  it  was  held, 

Cro.  jac.  ^»,  ^^^  xht^t  words  by  conftrudbion  might  make  a 
leafe,  where  the  lands  might  be  let ;  but  other- 
wife  where  the  lands  could  not  be  let;  which 
diftindion  feems  very  reafonable ;  for  the  words 
themfelves  do  not  import  a  leafe ;  and  it  would 
be  a  very  injurious  conftrudion  to  make  them  a 

r  2  '14. 1    1^*^^»  ^^^  ^^  ^  forfeiture,  when  they  only  im- 
^Keb.  467.      port  of  themfelves  a  covenant  {%). 
Cfo.  Bi.  499-         A  leafe  for  years  by  parol,  to  commence  in 
iRoiiAbr.gos.y^'^^^j  IS  a  forfeiture,  becaufe  of  the  unlawful 
Moor  ,9a.        contraa  made  to  the  lord's  difherifon. 
Moor  184.  '^^^  ^^^^  gives  licence  to  his  copyholder  to 

make  a  leafe  for  twenty-one  years,  to  begin 


(%)  [Mr.  Hargrove  remarks  that  <<  though  in  general  a 
<<  covenant  amounts  to  a  leafe,  yet  it  feems  faarfh  to  give 
'<  fuch  a  conftrudion  where  a  leafe  amounts  to  a  forfeiture^ 
^*  and  the  intention  of  the  parties  may  have  tSkOi  by  way 
<«  ^f  agreement/*    N,  (4)  to  C9.  LitU  59.  o.^ 
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next  Michaelmas ;  the  copyholder  makes  a  Icafc 
accordingly  ;  but  before  Micbaetinas  makes  ano« 
iher  leafe  by  indenture  to  another  for  twenty<- 
one  years  to  begin  at  Michaelmas  next ;  it  was 
held  by  Anderfon  that  this  was  a  forfeiture ;  fed 
quare;  for  the  leafe  was  void  in  point  of  in- 
tereft,  and  only  worked  by  way  of  eftoppel 
betwixt  the  parties ;  and  if  no  intereft  pafled^ 
how  could  it  be  a  forfeiture  ?  yet  had  the  firft 
leafe  been  furrendered,  the  fecond  leafe  would 
have  taken  effedt,  and  then  the  land  had  been 
charged  with  a  leafe  without  licence;  but  till 
that  happened^  the  land  was  charged  with 
nothing  in  point  of  intereft.  And  this  is  not  like 
the  cafe  of  a  future  leafe  j  for  there  the  land  is 
bound  prefently ;  and  though  this  may  happen 
to  be  a  charge,  yet  the  fuppofition  is  foreign, 
and  ought  not  to  be  intended  to  work  a  forfeit- 
ure. If  a  man  make  a  deed  of  feoffment  of 
his  copyhold,  or  a  demife  for  life,  without 
livery,  no  forfeiture,  becaufe  without  livery  [  235  ] 
npthjng  pafles  {a) ;  but  by  ^  leaf?  for  years  an 
iotereft  paffes  by  the  delivery  of  the  deed,  and 
therefore  that  is  a  forfeiture  {a).  « ^»^-  59-  *• 

My  lord  Coke  fays,  if  tenant  for  life  of  a  ^^^p-  "^3- 

copyhold  fufFer  a  recovery  by  plaint  in  the  lord's 

court,  as  a  copyholder  of  inheritance,  this  is  a 

forfeiture,  but  Lex  Cujl.  page  206.   fays  it  was 

•  **       ' '        '  ■  ■■      ■■      I.I.       II,      ■  1 1> 

(a)  [See  C».  Ccfyh.  f.  58.  j  Com.  Dig.  Cepyb.  (M.  2) ; 
Fintr,  CopyL  (G.  c)  &  (I.  c)j  and  toft.  a55.  N,  CXVIII, 
J^8.  N.  Cf^XXXIX.^ 

ptherwif« 
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.  «  othcrwife  adjudged  in  tins  cafe  of  Bird  s^d 
Keck.  Jdco  quarc  {b).  If  a  copyholder  qreft  a 
new  houfe  upon  the  land  without  licence,  it  is 
no  forfeiture  (r),  becaufe  it  is  for  the  meliora- 
tion of  the  (late  of  the  land ;  but  then  it  feems 
this  houfe  muft  be  fubjeA  to  all  the  cuftoms  of 
iHgiLAbr. 507.  copyhold  land;  therefore  if  he  pull  it  down 

again,  it  is  a  forfeiture. 

iftuft.s«L  Wafte,  either  voluntary  or  permiffive,  is  a 

iRoiLAbf.soS,  forfeiture  of  copyhold  lands,  unlefs  there  be  a 

Co!'cop.l63*    cuftom  to  cut  trees,  ^c.     It  feems  if  a  ftranger 

doth  wafle  in  the  copyhold  lands,  it  is  no  for«* 

feiture,  becaufe  not  the  copyholder's  ad  [d).  My 

lord  Cokc^  in  numbering  permiffive  wafte,  doth 

ftKoUHRcp.     not  reckon  the  wafle  done  by  a  ftranger.     And 

''*•  further  it  is  refolved  in  Cliftons  cafe,  that  if  the 


(A)  fScc  N.  CII.3 

(c)  [i  Roll.  Abr.  507,  Copyh  (D),  pi  6.  ace. 

Biit  (<tDyir^  321.  pL  31.  in  marg.  Hutt*  103.  \Lion. 
241.  Ca.  383.  centra --^^  As  it  alterecb  the  nature  of  the 
^*  thing,  and  putteth  the  lord  to  more  charge." 

See  alfo  Co.  Lift.  53.  a.  That  if  a  leflee  for  years  of 
freehold  latids  build  a  new  houfe  on  the  premifes,  it  is 
wafte.    l*hough  i  Roll.  Abr.  81  >.    l/^ajlej  pi.  22*  is  contra.^ 

(d)  [iRolL  Abr.  508.  Copyh.  (D),  pi  17.  4  Ctf.  27.  a. 
(See  it.)  4  Leon-  2«|i.  Ca.  38^.  ace.  and  fee  n.  (2}  to 
Co.  Liu    63.  tf. 

But  Moorc^  49.  pL  149  is  contra.  And  ChiefBaion  C^ 
n^nsfdys  that  it  was  refolved  contra^  and  agreed  to  be  fetiled» 
in  Lutw.  80?.  D:g.  Cepyb.  (M.  3).  And  fee  i  Fef  4^%. 
Book  V.  Warth,  where  Lord  Hardwici  feemed  re  cboMer 
the  copyholder  as  anfwerable  for  wafte  Ja  all  c#fesi.cxcrpt 
it  were  occafioned  by  the  aA  of  Gop.] 

ij  buft>an4 
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huiband  commit  wafte  in  lands  of  his  wife\  it 
is  a  forfeiture ;  but  if  a  ftranger  commit  wafte,  4  co.  ty.  a« 
it  is  no  forfeiture ;  and  it  feems  eVery  forfeiture 
ought  to  be  the  wilful  ad  of  the  copyholder,  fo    [  236  ] 
as  it  may  amount  to  a  determination  of  his  will* 
Turning  plowed  land  to  hop  ground  or  a  pif-  ^^^^^^^ 
cary  is  a  forfeiture.     It  is  faid  to  be  refolVed  in  cro.  21.5. 
my  lord  Montagues  cafe,  that  a  copyholder  by  cro. el 49S. 
common  law,  cannot  take  houfe-bote,  tffc.  but '       *    ^ 
muft  havQ  a  fpecial  cuftom  to  warrant  it.  There 
is  the  cafe  of  Eq/l  and  Harding^  as  reported  by 
Croke^  that  a  copyholder  cut  down  timber-tre^ 
and  let  them  lie  five  years,  and  after  the  action 
brought  employed  one  of  them ;  but  the  jui^ 
found  he  cut  down  the  trees  for  the  reparation 
of  his  houfe ;  and  even  in  this  cafe  two  judges, 
were  of  opinion  that  it  was  no  forfeiture,  being 
cut  down  to  repair ;  and  yet  in  the  putting  this 
cafe,  there  is  no  cuflom  faid  to  be  found  for  the 
cutting  down  timber  for  reparation.    But  Moof^ 
iQ  arguing,  fays,  that  it  was  found  fo.    'Here 
the  trees  were  not  employed  in  five  years,  and 
then  but  one  employed,  and  that  too  after  the 
a^on  brought.    Moor^  in  reporting  this  cafe  in  Moor  39^ 
the  former  part,  fays,  the  copyholder  cot  down 
two  trees,  no  cuftom  being  found  one  way  or 
other,  for  the  cutting  to  be  a  forfeiture  or  dif-^ 
puniihable.     And  then  a  tittle  further  he  faith, 
that  the  jury  found  the  cuftom  for  cutting  trees 
for  reparation;  and  then  afterwards  he  fays,    [  237  ] 
that  it  was  refolved,  Doing  of  reparations  as  it 

is 
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is  found,  though  it  be  five  years  after  the  cut-^ 
ting,  and  after  entry  for  the  forfeiture,  and 
a£tion  brought,  is  a  difpenfation  for  the  forfeit- 
ure.  The  opinion  of  Popbam  was,  that  a 
copyholder  may  cut  timber  for  reparation* 
ciSo.  tt  lot.     without   cuftom.      It  was    adiudeed  between 

1  RdL  508.  f-7  1^7         1  111 

ciaELj6i.  Dawbrtdge  and  Cocks^  that  a  copyholder  may 
lop  off  the  under-boughs  without  a  fpecial 
cuftom,  but  not  the  top-boughs^  becaufe  that 
would  caufe  a  putre£a£tion  in  the  timber.  It 
feems  reafonablc  that  a  copyholder  ihould  have 

SCO.  64.        .timber  to  repair,  t^c.  fed  quart  {e\   In  Swain  % 

Winch  1.  _  n  /        ^  \        t         r    1 

cro.ja.  30.      cafe  a  cuftom  was  found  to  take  houle-bote, 
iBiift.50.  '    fire-bote,  ^c.      Cuftom  that  every  copyhold 
iRou-Abr.      tenant  may  cut  down  trees  at  their  will  and 
^^    ^'        pleafure  is  unreafonable  and  void;  for  then  a 
tenant  at  will  might  do  it.     So  it  is  for  a  copy« 
holder  for  life  to  do  it ;  and  one  of  the  reafons 
given  is,  that  the  fucceeding  copyholder  would 
not  haf  e  wherewithal  to  maintain  the  houfe  and 
the  plough,  which  plainly  intimates  that  a  copy- 
holder may  cut  timber  to  make  reparations; 
and  the  rather,  becaufe  permiffive  wafte  is  a 
forfeiture  in  him.     If  there  is  a  copyholder  for 
life,  who  by  cuftom  may  name  his  fucceflbr 


(i)  [The  law  fcems  to  be  that  a  copyholder  may  take 
the  neceflary  eftovers  or  botes  on  his  copyhold  tuithont  a 
fpecial  cuftom.     i  Lord Raym.  552.    Po/i.  239,  40. 

But  to  enable  him  to  take  them  ^n  any  other  knis  rfhit 
Uri^  a  fpecial  cuftom  muft  be  ihewn.    4  Ca,  31.  h^ 

for 
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for  nfc)  and  £0  for  that  copyholder  to  name 
his  fucceflbr,  fuch  a  tenant  for  life  cannot  by 
cuflom  cut  timber*.  But  if  he  had  been  a  copy- 
holder of  inheritance,  fuch  cuftom  is  good* 
And  my  lord  Coke  fays,  that  if  a  copyholder 
do  wade,  it  is  a  forfeiture,  unlefs  there.be  a 
cuflom  to  the  contrary.  If  there  be  a  cuftom 
for  a  copyholder  to  take  timber  for  repara- 
tions, fuel,  ^c.  fuch  a  cuftom  is  good,  though  the  zc:  $^ 
copyholder  have  but  a  particular  eftate,  though 
he  cannot  do  what  he  will  with  the  timber. 

If  the  copyholder  take  the  Ihrouds  of  trees 
by  cuftom,  if  the  lord  takes  the  body,  an  ac*; 
tion  on  the  cafe  lies  againft  him(y),  which 
feems  to  prove,  that  the  lord  may  not  cut  down  RoURep.  t^$i 
the  trees  upon  the  copyhold  lands,  which  is    '      ' 
very  reafonable;  for   the   copyholder  hath   a 
particular  intereft  in  them  ;  and  then  if  a  copy- 
holder of  inheritance  cannot  cut  them  down 
by  cuftom,  the  timber  may  ftand  and  rot,  and 
no  body  the  better  for  it. 
.  Where  a  copyholder  may  take  trees  for  re- 
paration, the  cops  and  tops  belong  to  him,  and 
though  he  cannot  repair  with  them,  he  may  ^^^^'  *^»- 
fell  them  to  help  to  defray  the  charges.     Copy- 
holder for  life  cuts  down  trees,  the  lord  may 
take  them.     So  it  feems,  if  he  be  a  copyholder 

™*      ■  II      ^   I    W    ■        I      I  .       ■■■        ■      I    I    I,    II    II  ■  ■  ,  I  I    ■    ■         II     ■■        •  ■■III 

.*  [See  I  RqU.  Abr.  560.  pi  18.  and  %Durnf.  znd  Ea/l^ 
746.  Mardiner  v.  Elliot,  contra.] 
if)  i^^poft.  239,  40.  N.  (4)  to  Cq*  LitU  60.  h.    Ld. 

of 
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of  inheritance,  if  there  be  no  cuftom  (^).  Un- 
derleffee  cuts  down  trees,  it  is  no  foifeitare  ci 

Uod.  94.        the  copyholder's  eftate  {b). 

If  the  lord  grants  his  trees  growing  upon  the 
land,  or  whicli  after  will  gro\^,  he  may  cut  the 
trees,  now  growing,  by  force  of  the  grant ;  but 
as  to  thofe  that  are  not  grown,  the  grjint  is  void. 

)^ca  >  Two  years  value,  for  a  fine  for  an  admittan<;ie 

upon  a  furrender,  was  adjudged  to  be  unrea^ 
fonable  (1) ;  but  where  copiyholds  are  only  foir 
life,  and  fall  into  the  lord's  hands^  there  the 
intereft  pafles  frofn  the  lord,  and  fo  drMtrk 
domini  res  afitmari  dd>tt  (i()  ;  but  in  cafe  of  fun- 
renders,  tb6  lord  is  only  an  inftrument* 

isco^^r  The  lord  of  the  manor  may  cut  down  thfr 

timber^trees  growing  upcm  the  copyhold  lands, 
provided  he  leave  fufiicient  for  houfe-bote, 
\^c.  (/)  This  muft  be  underilood  where  there 
is  no  cuftom  for  the  copyhdder  to  cut  timbei^ 
trees.  Therefore  the  cafe  before  muft  be  under- 
flood,  when  the  lord  ctits  down  the  frees,  there 
not  being  fufficient  left  for  fuel ;  for  though  a 
cuftom  be  alleged  for  taking  ihrouds  for  ftiel^ 


{£)  [1.  e.  where  he  is  not  entitled  to  them  is  eftovers; 
for  the  lord  is,  prima  facie^  entitled  to  the  timber  growing- 
on  the  lands  of  his  copyholders,  fave  as  to  botes.  See  Lmi 
Eofm.  551.  Fifier  m  Copjb.  98-^100.  a  Dumf.  &  £9?) 
746.] 

{h)  [See  n.  (2)  to  Co.  Utt.  63.  «•  and  mtU^  135.  (i).] 

(I)  [See  N.  CUI.]  (i)  [S«  N.  CIV.J 

(/)  [Sec  above  n.  (f),J 

ic 
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it  is  no  more  than  the  common  law  allows ;  and 
therefore  if  the  lord  cut  down  the  trees  without 
leaving  fufiicient  for  fuel  for  the  copyholder  to 
take  (hrpuds  of,  an  adion  upon  the  cafe  lies 
againfl;  the  lord.  And  my  lord  Cokcy  prefently  [  240  ] 
after  he  had  laid  it  down  as  a  refolution  that 
the  lord  may  take  the  timber-trees,  leaving  fufii- 
cient for  the  copyholder  for  houfe-bote,  C5V. 
puts^a  cafe  of  an  adion  upon  the  cafe  brought  u  Co.  6j, 
by  a  copyholder  againft  his  lord,  for  cutting 
down  poUingers,  where,  by  the  cuftom  of  the 
manor,  every  copyholder  had  the  loppings  of 
thofe  trees  for  fuel.  And  this  cafe  is  cited  to  cro.  ei.  629. 
prove  that  an  aQion  of  trefpafs  lies  againft  the  *"  ^*  '  ^^  * 
lord  for  cutting  trees,  not  leaving  fufHcient,  fo 
that  the  cafe  muft  be  underftood,  where  there 
was  not  fu£5cient  befides ;  or  elfe  my  lord  Coke 
cites  a  cafe  where  it  is  refolved  that  the  I^ord  can 
cut  down  none,  to  prove  that  an  adioa  of 
trefpafs  lies  for  cutting,  and  not  leaving  fuffi- 
cient ;  which  follows  another  refolution  in  the 
fame  cafe,  that  the  lord  may  cut  down  timber-^ 
trees,  leaving  fuflBcient ;.  and  the  cuftom  to  cut 
makes  no  alteration ;  for  it  is  refolved  in  the 
fame  cafe,  that  every  copyholder  de  com.  jun 
may  take  trees  for  houfe-bote ;  fo  that  the  laying 
the  cuftom  feems  to  be  only  by  way  of  caution. 

(iw)  It  feems  if   a  copyholder  commit  fc- stnmgt  447. 

(»)  Ritfirtltur  Orra  td  dminum  capitaUmj  vel  ad  nffum 
dominuwh  fcilitH  md  ipfum  di  cujusfudf  (ft.  Bradoji,  1.  3. 
foL  130.    [Sec  fFright^  115.  n.  (j).J 

8  lony 
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Ld/Ray«ond,  Jony  OF  trcalon,  he  forfeits  to  the  lord,  .with- 
out any  particular  cuftom ;  elfe  a  felon  would 
have  no  punifhmcnt  in  his  pofterity^   if  lie  had 

Co.  Cop.  150.  copyholds  of  never  Co  great  value.  Coie^  ia 
one  place,  fays,  if  a  copyholder  commits  felony 
or  treafon,  he  forfeits  his  copyhold  prefently; 

13  Co.  3.  {^  another  place  he  fays,  he  forfeits  upon  pre* 
fentment  (w) ;  and  in  a  third  place  he  fays,  the 
lands  efcheat  to  the  lord.  '  In  none  of  thefc 
cafes  he  mentions  any  euflom,  but  fpeaks 
generally.  It  is  a  forfeiture  prefently,  before 
indi6:ment  or  attainder,  as  it  feems  io)^  becaufe 
the  cuftom  will  not,  in  favour  of  a  felon,  fup- 
port  an  eftate  at  will,  but  let  the  lord  determine 
it,  as  in  cafe  of  any  x)ther  eftate  at  will.  The 
law  will  not  give  his  eftate  to  the  king,  becaufc 
,  then  the  lord  would  lofe  his  fervices  (j&) ;  yet- 
in  Pacikinton%  cafe,  a  cuftom  is  alleged  for  the 
lord  to  have  the  forfeiture  of  his  tenant's  copy- 
xLco.  1.  g^jj  land  for  felony ;  and  there  the  cuftom  was 

[  242  ]  for  the  wife  to  have  hel'  free  bench,  and  be  ad- 
mitted, during  which  time  he  that  had  the  in- 
heritance was  attainted  and  died,  and  then  the 


(;r)  As  to  forfeitures  of  cop^bold  eftates  for  treafon -or 
felony,  Vide  T.  Jones's  Rep.  189.  2  Vent.  38.  3  Levin^ 
93.  xVent.  38.  I  Lev.  263.'  I  Lev.  34.  1  Bul/l.  13/ 
2  Br^wn.  217.     GoM.  287.     Cro.  EUz.  499. 

(^)-CSceN.  CV.] 

{p)  In  PackingiorC%  cafe  it  was  adjudged,  tbaC  the; lord 
might  fejfe ;  becaufc  the  cuftom  was  found  for  him  to  feilft 
I  Leo.  !•  ^ 

wife 
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wife  died  ;  it  was  iadjudged  the  inkeritanc^ -was 
forfeited  to  the  lord,  notwithftanding  he  was 
not  tenant  [q)  i  the  cuflom  was  iF  any  copy- 
holder he  convided  of  felony  [q).  However,  it  co.  cop.  1^4. 
feems  convidiori  is  not  neceffary  (r)  ;  but  if  the 
thing  will'bear  it,  it  is  good  to  lay  a  cuftom. 

(>)  My  lord  CoA^  fays  (/),  that  if  a  copyholder  utfupm. 
be  outlawed  or  excommunicated,  .upon  prefent-  306, 307- «ooo- 
ment  the  lord  fhall  have  the  profits   of  the 
lands.     It  is  faid  in  Lex,  Ctijl.  210.  that  if  a 
copyholder  be  outlawed  in  a  perfonal  a£lion,  it 
is  no  forfeiture  of  his  copyhold,  but  the  king 
(hall  have  the  profits  j  quarc  of  this  ;  for  then 
how  can  the  lord  have  his  fervices  paid  him? 
^arcy  If  a  copyholder  forfeits  any  thing  in 
outlawry,  unlefs  for  a  capital  crime  (i^).     If  a^Keb.  451^ 
man  he  convi£l  of  manflaughtcr,  and  reads,  he  *^  * 
fliall  not  forfeit.    Inclofure  of  copyhold  lands  is 
no  forfeiture  [w).     If  the  lord  hath  ufed  to 


iq)  [Sec  N.  CVt] 

(r)  [Sec  the  laft  page,  N.  CV.] 

{$)  If  tenant  at  will  be  outlawed,  his  eftate  is  detcr« 
mined;  but  a  copyhold  is  not  forfeited  or  determined  by 
outlawry.    Lit.  Rip.  234. 

A  copyholder  was  outlawed,  adjudged  it  i$  on  forfeiture 
ofhiseftate.     i  Leon.  gg.    HetL  iij.     [Pj^.  328.J 

(/)  [See  Co.  Copyb.  f.  58.] 

{u)  [Sec  Vtn.  Ccpyh.  (M,  c),^/.  5.  Jntey  185,  an^ 
pdfl.  328.    4  Bl  Comm,  3^9*3  '»> 

(w)  [Of  Forfeiture  on  Endofiire,  feetHutt.  102,  3. 
Pnf.  ih'Chanc.  568.  Sir  H.  Peachy  v.Ehikc  of  Somerfet, 
I  Strange^  jy^'j.  S.  C.  Ftjb.  m  Copjh.  loi.  Vin.  Copjh. 
IL.C)-] 

8  2  have 
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jiot.  i©».  bave  ft  field-eourfe  over  the  lands  of  the.  copy- 
holder,  if  he  indofe  them^  and  there  bath  been 
a  cuftom  to  fine  for  fuch  inclofure,  it  is^o  for«- 
feiture  ;  but  if  there  hath  been  no  cuftom  to 
fine,  it  feetns  it  is  a  forfeiture,  becaufe  the  lord 
hath  no  other  remedy.  Refcous  and  replevin 
are  forfeitures  of  copyhold  land,  becaufe  they 
amount  to  wilful  refufals(^)*  Defacing  of 
land-marks  is  a  forfeiture  {y)^ 
Cfo.ctr.7.  Feme  copyholder  of  inheritance  takes  hus- 

band, who  makes  a  leafe  for  years  by  deed  in- 
dented, and  dies;  the  feme  may  enter;  or  if 
fhe  be  dead,  her  heir  may  enter ;  becaufe  the 
forfeiture  for  which  the  lord  might  enter,  con- 
tinues no  IcHiger  than  the  hufband's  life,  and 
then  fhe  may  avoid  the  leafe ;  but  if  fhe  does 
any  thing  that  makes  the  leafe  to  have  continu- 
ance, it  feems  then  the  forfeiture  remains  ;  but 
if  the  hufband  doth  wade,  as  in  cutting  trees, 
tljere  th$  jord*s   inheritance  being  prejudiced, 
Lcf.  R»ym.       thc  forfeiture  always  remains.     So  if  the  huf- 
4  Co*  tj.  t.      band  denies  to  pay  the  rent,  or  to  do  fuit ;    for 
»Koi.Ab?.^509.  the  lord  mufl;  have  his  fervices,  and  the  feme 
hath  no  way  to  avoid  thofe  nonfeafances.     It 
was  faid  by  one  judge,  that  if  the  lands  come 
to  the  feme  after  marriage,  it  is  no  forfeiture^ 
becaufe  it  cannot  be  faid  to  be  her  fault  to  take 
[  244  ]    iuch  a  hufband  as  would  not  do  the  fervices. 
But  it  feems  this  diftin£lion,  for  the  reafoa 


(*)  CC#.  Ccpjfh.  f.  57.] 
iji)  [Sec  Uft  page,  a.  (»)•] 

tSorcfaii 
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afbref^d,  is  of  no  ufe^  and  it  is  not  mienticned 
in  any  book.  Mbft  of  the  ludgcs'of  Enjrland  cro.  £1.499- 
were  of  opinion,  that  a  Icffee  for  years  (ss)  iRoiAbr.  509. 
might  take  advantage  prefently  of  a  forfeiture 
though  his-  leafe  were  to  cbmmence  in  pofieiiiou 
at  a  day  to  come.  It  is  agreed  on  all  hands, 
tha:t  leffee  for  years  of  a  manor  may  take  ad^ 
vantage  of  the  forfeiture. 

A  copyholder  niakes  a  leafe  for  years,  the  owen,63. 
lord  grants  the  freehold  in  fee  or  for  years,  no 
body  can  take  advantage  of  the  forfeiture  ;   for 
the  wrong  was  to  the  lord/ro  tempore^  and  he 
hath  difpenfed  with  it  by  making  a  grant. 

Copyholder  for  life,  the  lord  makes  a  leafe  to  RoU.  Abr.  %%%. 
commence  after  the  end,  forfeiture,  or  determi- 
nation of  the  eftate  for  life ;  the  copyholder 
commits  a  forfeiture  ;  the  lord  will  not  enter ;  w.  Raym. 
the  leffee  may.  '  Copyholder  for  life,  remainder 
to  another  in  fee,  the  firft  copyholder  commits 
^fi  forfeit,  he  in  the  remainder  fhall  not  enter, 
but  the  lord  (hall  hold  it  xluring  the  life  of  the  9  c^-  »o7  »• 

2  Leo.  73» 

firft  copyholder ;    for  copyhold  eftates  are  not 

like  thofe  at  common  law ;   for  in  copyhold 

cafes  the  remainder  is  to  commence  after  the 

death  of  tenant  for  life,  and  not  after  his  eftate 

or  intereft  is  gone.     But  in  fuch  cafe  the  for* 

feitUre  of  tenant  for  life  would  not  prejudice    [  245  3 

the  eftate  of  him  in  remainder,  unlefs  there  be 

an  exprefs  cuftom  for  it.     So  if  there  be  a 

(«)  [See  further,  Vin.  Copjh.  (T.  <).] 

s  3  cuftom, 
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Cro.a879.  coftoixiy  that  if  upoa  a  furrcndcr  made^  the 
ctftuy  que  ufi  doth  not  come  to  be  admitted  before 
three  proclamations  pafs,  that  he  fhall  forfeit 
hi&  eftate.  If  in  that  manner  a  furrender  be 
made  to  the  ufe  of  A.  for  life,  the  remainder 
to  B.  in  fee ;  and  A.  fufiers  three  proclamations 
to  pafsy  and  B.  makes  no  claim ;  yet  ihall  not 
B.  forfeit  his  remainder,  for  the  cuflom  (hall  be 
taken  ftridtly ;  but  the  reafon  of  the  refoludon 
of  the  cafe  implies,  that  had  the  cuftom  been 
laid  to  reach  remainders  too^  it  had  been  good^ 
and  the  remainder  bad  been  forfeited  In  that 
cafe. 

cro.  n.  S9S,  Then  there  is  the  cafe  of  Raftal  and  Turner^ 
where  tenant  for  life  of  a  copyhold,  the  rcver- 
fion  to  another  in  fee,  contrives  to  fell  the 
copyhold  to  another  in  fee,  which  is  to  be  done 
in  this  manner :  The  tenant  for  life  is  to  com* 
mit  a  forfeiture,  and  the  lord  is  to  feife,  and 

LA^tym.  grant  it  in  fee  by  copy  to  the  vendee ;  all 
which  is  accordingly  done;  it  was  adjudged, 
tiiat  the  intercft  of  the  reverfioner  was  no  ways 
prejudiced  by  the  forfeiture.  Thefe  authorities 
are  grounded  upon  the  higheft  reafons  ;  for  elfe 
he  that  hath  but  a  particular  intereft  in  copy- 
[  246  ]  holds,  will  have  as  good  an  intereft  as  thofe 
that  have  a  fee;  for  by  fecret  covin  he  may 
commit  a  forfeiture,  and  fo  give  away  the  fee. 
But  notwithftanding  thefe  authorities  grounded 

Mo.  49.  ,upon  fo  good  reafons,  there  is  a  cafe  in  Moor^ 
where  a  copyhold  to  two  for  lives  to  haveyJ^c- 


1000. 


COPYHOLD  TENURES.  44^ 

e^J^^^  and  the  firft  committed  a  forfeiture^  and 
it  was  adjudged  that  thereby  the  remainder  wae 
forfeited  (j). 

It  is  held*  by  my  lord  Cokc^  that  a  prefentr  co.  cop.  164. 
ment  is  neceilary  to  make  a  forfeiture  in  thoie  utch,  ix^. 
cafes  where   the  lord  cannot   be   prefumed  to^ 
have  notice  of  himfelf^  as  if  the  tenant  commit 
felony.     But  it  is  faid  per  Cur.  alibiy  that  prc- 
fentment  is  not  of  neceflity,  but  only  for  the 
lor^^s  better  inftruiflion,  and  he  may  take  nptice 
himfelf  if  he  will!     And   indeed   the  reafon 
given  by  Coke  is  of  no  cogency,  that  becatife 
the  lord  cannot  by  intendment  have  notice  of 
them  himfelf,  that  therefore  he  ihaU  izkt  no  ad*- 
vantage  of,  them  without  prefentm«nt ;   for  if 
he  can  take  notice  of  tbein,  why  (hould  be  not^ 
fince  prefcntment  is  not  -that  which  gives  title, 
but  only  lets  him  know  what  he  bath  a  title  to? 
But  however,  it  is  fafe  to  get  fuch  things  pre* 
fented ;  and  if  there  be  a  cuftom  for  it,  it  muft 
be  pur fued.     Wher&  the  tenure  is  feveral,  there  4  co.  ^^, 
the  forfeiture  of  one  part  is  not  a  forfeiture  of  [  247  1 
all  1^).     It  is  faid  by  my  lord  Cokc^   that  if  the  4C0.X7.  t, 
tenure  be  one,  that  a  feoffment  of  paft  is  a  for-  ^  ^^'  **'* 
feiture  of  the   whole.     But  it  is  faid  in  i>x 
Cufiom.  that  only  fo  much  is  forfeited  j  but  if 
wafte  be  committed  in  part,  that  the  whole  by 
the  fame  tenure  is  forfeit  j  for  that  goes  to  the 
defim£tion  of  the  houfes,  and  fo  of  the  whole 

■.■»■.!  ■  ■■■—■■■  -«     '  ■    ■■  I ^ 

\a)  [See  N.  CVII.]  (4)  [See<ia/*,  ai8.  (i).] 
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copyhold  eftates.  But  if  there  be  so  tmildiq^^ 
quitre ;  for  it  feema  unreaibnable  then^  that 
,  wafte  in  part  fliould  be  a  forfeiture  of  the  ivfaole} 
and  fo  it  feems  in  cafe  of  feoffmenf  of  poit.:^  : 

J  ML  Ab.  509.  Copyholder  by  licence  lets  for  ycara;  tte  lefiee 
makes  a  feofFment,  he  only  forfeits  his  leafe*  It 
is  faid  to  be  refolved  in  Chancery,  tiiatif  the 
father  commits  a  forfeiture,  and  dies,  aQd^.  the 

Totbu  107.  lord  aditaits  his  heir  {c\  that  this  is  no  dif^nik* 
tion  with  the  forfeiture,  becaufe  the'  anceftor 
died  feifed  of  no  eftate,  and  fo  none  could  de* 
fcend  to  the  hein  This  cafe  feems  to  be  umtsar 
fonable,  for  it  feems  that  the  anceftor  died  fesfed 
of  an  eftate;  for  nothing  removes  the  legal 
eftate  and  intereft  out  of  him  but  the  lord's  fei«* 
fure(^). 

3Keb.34i.  There  is  a  diftindion  taken  in  Keble^  that 

where  after  the  death  of  the  tenant, the  lord  ac- 
cepts a  heriot^^feryice,  that  is  a  difpenfation  with 
[  248  ]  the  forfeiture,  but  not  where  he  accepts  heriot- 
cuftom  :  This  proves,  that  after  the  forfeiture 
the  eftate  is  in  the  tenant,  elfe  the  lord  could  not 

yjf%^~^*.    have   heriot.     The  reafon  for  the  difference 

234.  ana  I  Kebt 

'5-  feems  to  be,  becaufe  in  accepting  of  heriot-fer- 

vice,  he  admits  the  heir  tenant ;  but  in  accepting 
heriot-cuftom,  he  only  admits  the  tenant  died 


{c)  [The  lord  in  all  cafes  muft  have  nouce  of  the  forfeit- 
ure, otherwife  it  will  not  be  a  difpenfation.  See  the  next 
page.  Fijh.  on  Copjb.  xc8«  and  fee  alfo  Pafi.  334.  N. 
CLXXVir.] 

(rf)  [Sccfl«/^,2I3.N.XCII.] 

feifed. 
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feified,  Sedqu4tre\  for  it  feems  to  ixie  to  be  4 
diipcnfatiod ;  for  he  admits  him  to  he  tenant 
after  the  forfeiture  committed ;  aqd  therefore 
if  the  lord  accept  of  any  fervices  after  he  knows 
of  the  forfeiture,  it  is  a  difpenfation ;  for  why 
(hould  not  the  acceptance  and  acknowledgment 
of  the  tenant  to  be  tenant  after  a  forfeiture,  as 
veil  dii^nfe  with  a  forfeiture,  as  acknowledge 
ment  of  the  heir  to  be  a  tenant  ?  But  it  was  re«* 
foived  in  that  cafe,  that  if  the  lord  had  once  en- 
tered for  the  forfeiture,  no  acceptance  afterward 
ihall  conclude  him. 

If  the  tenant  appear  not  at  court  after  perfbnal  t  Leo.  104, 
warning,  and  the  lord  amerce  him,  this  is  a  dif- 
penfation with  the  forfeiture.     If  a  copyholder 
come  to  his  eftate  tortioufly  (it  feems  it  mufl  be 
by  admittance,  elfe  the  releafe  will  not  operate 
at  all)  {e)  and  commits  a  forfeiture,  and  then  he 
that  hath  right  releafes  to  him,  this  fhall  hinder 
the  Iord*s  entry,  becaufe  now  he  hath,  as  it  were,    j"  ^^g  1 
another  eftate,  of  which  he  hath  committed  no  i  bmw.  149. 
forfeiture.     Sed  quare  {/). 

If  the  tenant  repairs  before  the  lord  enters  mw,  391. 
for  forfeiture,  this  purges  the  forfeiture.  Cutting     ^'^ '  **^* 
trees  to  repair,  and  employing  them  five  years 
after,  purged  the  forfeiture. 

The  fucceeding  lord  (hall  not  take  advantage  2  sia.  s. 
of  wafte   done  in  the  time  of  the  preceding 

(e)  [Sec  anu,  xs;^  N.  LXIX.]    (/)  [Sec  N.  CVIIL] 
8  lord. 
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tAiuym<Mi4,  lotd  [g).  ©ut  yct  It  was adjudged,  that  if  ihtrt 
be  lord,  add  two  coparceocrs  copyholders,  and 

PaL446.  one  makes  a  feoffment  in  fee  of  her  part^  and 
then  the  lord  makes  a  leafe  of  the  manor,  that, 
though  the  leffee  can  take  no  advantage  of  the 
forfeiture,  that  yet  the  heir  of  the  Icffor  may. 
The  reafon  of  the  diverfity  feems  to  be,  bccaufe 
Mrafte  is  a  prejudice  to  the  lord  only,  for  the  time 
being  at  lead ;  and  is  not  fo  great  a  prej^idice  as 
feoffments,  (and  fo  it  feems  of  other  forfeituref,as 
denial  of  rent,  fuit  of  jconjrt,  &fc.  and  a  fortiori 
for  thefe  forfeitures,  for  the  denial  doth  no  way. 
prejudice  the  fucceeding  lord;)  but  feoflSmcoitde- 
▼efts.the  lord  of  his:  freehold  and  iBhcritroce; 
which  being  ftanding  prejudices  to  the  lord,  he 
ought  to  have  remedies  as  lafting  as  the  harm 
[  '5^  ]  that  is  done  him.  ^U4Pre^  If  the  Icffor  outlives 
the  leafe,  whether  be  may  take  advimtage  of  the 
forfeiture  ? 

JC6. iis.  Upon    entry  for    the   forfeitures    the  lord 

iiuir/Abr.  fliall  ;haTre  the  emblements  (i&);  fo  if  it  were 
leafed  (i),  copyholder  (i)  for  life,  remainder  to 
another  for  life,  the  tenant  for  life  accepts  of  a 
bargain  and  fiile  of  the  freehold  and  inheritance 


{g)  [Soli.  1 86.  Cro.  Jae.  301.  aec 
tlnlefs  it  be  to  the  difhefifon  of  the  lord; 
See  bebw,  and  3  Dum/.  oniEaft^  173;  and  m/#,  147.  (c) 
334.  N.  CLXXVIL] 

(A)  [SecN,  CIX.]  (1)  [SccN,  ex.] 

\l)  [This  fhpuid  |ie|in  %  new  line,  j 

of 
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of  his  lands,  to  him  and  his  heird,  and  tl>en  of  9C0. 10^     ^ 
a  fine  r  This  does  not  difplace  the  remainder; 
but  he  has  power  to  take  at  any  time  aftet  the 
death  of  teaant  for  life  (/).     If  the  lord  grant  a  9CD.  liy.a. 
rent-charge  out  of  the  inheritance  of  copyhold 
hod^  and  then  grants  the  freehold  and  inherit- 
ance to  the  copyholder  for  life,  he  fhall  hold  the 
huid  difcharged  during  his  life ;  fo  if  there  be  a 
remainder  over,  it  {hall  aot  commence  during  the 
edate for  life.  A  lord  may  make  a  grant  or  admit*-  4Co.%6,%j, 
tance  of  a  copyhold  out  of  the  manor^  at  what  loau'^ 
place  be  pleafes ;  but  the  (leward  cannot^  at  a 
court  held  off  the  manor,  make  any  grants  o( 
admittances  (m)  ;  and  in  Coie*s  i  Inft.  58.  a.  he 
iaya^  that  a  conrt-^baron  cannot  be  held  off  the 
manor,  unleis  the  lord  hath  two  or  three  manors, 
and  bath  ufually  kept  court    at  one  for  all ; 
which  plainly  ihews,  that  a  lord  cannot  make 
admittances  or  grants  at   a   court  held  off  the 
manor,   no  more  than  the  (leward.    For  Coh 
fays,  that  if  the  courts  baron  be  held  off  (he    [151] 
manor,* it  is  void;    and  he  there  fpeaks  of  a 
court-bacon  as  including  the  copyholder*s  court, 
where  the  lie  ward  is  judge  :  But  as  hath  been  tinft.6z.K 
laid  before,  a  lord  may  make  admittances  or 
grants   out  of   the   manor,   at  what  place  he 
pleafes,  which  arc  Cokt^  words,  and  muft  be  un- 
derftood  not  at  a  court,.but  at  fome  other  time^ 
orelfe  he  contradifts  himfelf.     It  is  held,  that*  if 
the  inheritance  of  copyholds  be  granted  to  Qne, 

(i)  [Sec  anti,  246.  N.  CVIIJ     {m)  [Sec  N.  CXI.] 

he 
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he  may  hold  courts  where  he  will  [n) ;  for  it  is 

no  longer  a  court-baron  ;  and  that  the  lord  or 

his  fteward  may  grant  copies  out  of  court,  as 

well  as  in   court :    And  as  the  cafe  is  reported 

ora  a  loj.     l)y  Croity  the  grant  was  at  a  court  held  at  another 

manor.     But  as  Coie  reports  it,  though  the  grant 

be  at  another  place,  yet  it  is  not  faid  to  be  done 

Co.  Cop.  laS.    ^i  a  court  (o)  j  fo  gtd^tre,  Whether  a  fteward  may 

make  grants  by  copy  out  of  court  (/)  ?  but  if 

a  fteward  can,  an  under  fteward  cannot  (^)« 

ft  cro.  5iS.  It  feems  a  fteward  (if  fpecially  empowered)  (r) 

coat.        *     may  take  a  furrender  out  of  court,     A  copy- 

J  Lea  86.^'       holdcr  may  furrender  to  the  lord  by  attorney  itt 

9  Co.  75!^^*     court,  becaufe  he  may  do  that  communijure^  and 

wdT'  ^  fo  the  common  law  gives  him  power  to  do  it  by 

\J!iiJ^%^y  attorney,  as  an  iacident  to  his  eftate  {s).    So  a 

*f  2^c  2  1    ^""^^^^^^  ^^  *^^  ^^^^  ^"^  ^^  ^^"rt  ^^  ^^  cammm 
^  jurcy  and  therefore  may  be  by  attorney.     But  if 

the  furrender  be  by  the  hands  of  two  cuftomary 
tenants,  there  it  cannot  be  done  by  attorney 
without  a  fpecial  cuftom.  Admittance  by  the 
lord  in  court,  and  out  of  court,  feems  to  be  dc 
^omntuni  jure^  and  therefore  it  feems  may  be 
done  by  attorney.  It  is  faid  to  be  refolved,  tBat 
a  copyholder  cahnot  furrender  by  attorney  with- 

(if)  [i  Leon.  288.  Cg.  394.  Cr9^  Elix»  103.  act*  but  fee 
the  laft  page,  N.  CXL] 
<0  [Sec  N.  eXI.  in  laft  page.] 
ip)  [Spc  Crp.  Eliz.  J03,  and  N.  CXL  in  laft  pag^.J 
(f)  [See  N.  CXI.  laft  page,]    (r)  [Sec  N.  CXII.]; 
(0  [Sec.a»//,2i6.  N.  XCIIL3    ' 

out 
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out  deed,  PraS.  Reg.  136.  but  that  he  may  be 
admitted  by  attorney  without  deed*  Sluarc  of 
this  (/). 

If  the  copyholder  be  in  prifon,  and  that  he  iLco.3«. 
cannot  come,  the  lord  (1/)  may  appoint  a  fpecial 
attorney  to  go  to  him  and  take  his  furrender. 

Any  words  fpoke  by  a  copyholder  in  court,  3  Buift.  so. 
fiiewing  his  intention  to  furrender  into  the  lord's  ^^^"^^ 
bands,  amounts  to  a  good  furrender  {w) ;  as  if 
he  come  in  court  and  fay,  that  he  is  weary  of 
biB  copyhold,  and  defires  his  lord  to  take  it,  this 
18  a  furrender  j  but  to  fay  he  renounces  his  co- 
pyholder, this  is  no  furrender,  becaufe  he  limits 
it  to  no  body*.  So  if  he  fay  he  is  content  to  fur-  «  Rol  Abr.  $0% 
render,  it  is  no  furrender  j  for  that  only  exprefles 
bis  inclination  to  do  it,  not  that  he  aduallydoth 
It.    $uare^  Whether  words  fpoke  out  of  court' 
will  amount  to  a  furrender  (*)  ?  " 

Sir  H.  P.  lord  of  a  manor,  whereof  C.  was  a  [  2  c  1  1 
iopyholder  in  fee,  and  the  lord  pretended  that  » ^^'  *»»• 
his  copyholder  had  forfeited,  and  thereupon  en- 
tered iAto  communication  with  him  about  it ; 
aad  it  was  agreed  between  them,  that  C.  (hould 
pay  5/.  to  the  lord,  and  ihould  enjoy  the  faid 
cuftomary  land  (except  a  wood)  for  his  life  ;  and  -  1 

that  C.  ihould  have  eledtion,  whether  he  would 


(0  [Sec  N.  CXIIL]        («)  [Sec  N,  CXIV.] 
(w)  [Sec  Cm.  Dig.  CopjL  (f .  6),  Ftiu  Copyb.  (Z).  LtK 
Guft.  €•  i3«*p*  ioa,^.  Poft.  3 1  a.  J 
(»)  [Sec  N.  CXV.] 
•  [S€c/j/?.p.a$4.  (^).3  , 

have 
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have  thofc  lands  aflured  to  him  by  copy,  i)r  by 
bill ;  and  he  chofe  by  bill,  which  was  accord- 
ingly done ;  adjudged  this  was  a  good  furrcn- 
der  for  Itfe  only,  and  that  the  lord  had  the  wood 
difcharged  of  the  cuftomary  intefeft.  Now  the 
communication  in  this  cafe  feems  to  have  been 
that  which  caufed  the  furrender,  for  nothing  dfe 
could ;  and  for  ought  appears,  this  communica- 
tion was  out  of  court.  The  acceptance  by  bill 
could  not  be  the  furrender  in  this  cafe,  for  the 
bill  was  never  made  of  that;  fo  that  it  could 
ohly  be  the  communication  that,  amounted  to  a 
furrender. 

Copyholder  in  fee  comes  into  court,  and  there 
accepts  a  copy  to  himfelf  for  lift,  remainder  to 
his  wife  for  life,  remainder  to  his  fon  for  life; 
this  is  tantamount  to  a  furrdnder  to  the  ufe  of 
himfelf,  t^c.  but  he  hath  his  old  reverfion  la 
hitn  ;  for  there  is  no  ground  to  make  a  furren- 
der of  that  by  conftruftion,  becaufe  he  has  made 
no  difpofition  of  it  {y).     But  as  this  cafe  is  in 
Rolls  y  it  is  faid,  that  it  was  no  furrender ;  for 'that 
a  copyhold  cannot  be  furrendered  by  a  furren- 
der in  law,  but  only  by  adual  furrc'ndcr;  yet  as 
t  RQi.Rep.      it  is  In  other  places  in  RolU^  it  is  as  ih  Buljirode^ 
iJua.Akr.i7i,  held  to  be  a  furrender,  but  that  the  reverfion  war 
^*  ftill  in  the  copyholder.  .    . 

A.  covenants  with  B.  to  aflfure  him  all  his  co- 
pyhold lands,  and  after  he  furrender^  idivers  par-* 


jBoiLSa. 


r«i4i 


lEoILAbr. 


(;)  [Sec  N.  CXVL] 
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q^  by  Aame^  and  fome  by  buttals  and  bound- 
iRgs;  at,  tbe-  next  court  the  furrender  is  pre- 
femed  and-  inrolled^  but  with  this  addition,  by 
the  name  of  all  his  copyhold  lands  j  there,  no  Dyer,  151.  b- 
oior^  fhall  pafs  than  what  was  named  in  the 
furrender  (s), 

>  If  a  furrender  be  made  to  the  lord  expreffing  Kiuh.  Si.k. 
no  ufe,  it  fhall  be  to  the  ufe  of  the  lord  {a)i 
for  it  cannot  be  imagined  that  the  furrender 
was  made  to  no  end  or  purpofe ;  and  a  fur- 
render may  be  made  to  the  lord,  and  no  ufe 
ne^d  be  exprefled*    If  a  furrender  be  made  to 
the  ufe  of  another,   without  expreffing  what 
cftate  he  ihall  have  ;  a  cuftom  ihat  the  lord  may 
grant  it  in  fee  to  him  to  whofe  ufe  the  furrender 
is  made,  is  a  good  cuftom  (^),  for  he  is  a  chan-  cro.fi.  39.. 
cellor  in  his  own  court ;  and  fo  when  the  thing     [  255  ] 
is  left  uncertain,  it  is  no  way  unreafonable  for 
the  lord  to  determine  what  (hall  pafs.     If  a  man 
bargains  and  fells  copyholds  lands,  it  feems  no- 
thing pafles  but  a  ufe  ;  for  copyholds  are  out  of 
the  ftatute  of  ufes,  and  therefore  fuch  a  bargainor 
may  afterwards  furreOder  it  to  the  ufe  of  the 
bargainee  j  and  no  eft  ate  pafijng^  it  feems  to  me 
to  be  no  forfeiture  (f ). 


(z)  [See  ante,  192.]  (a)  [See  N.  CXVII.] 

.(*)  {Bui  without  fuch  cuftom  or  future  rxphuation,  he 

(hall  have  only  an  eftate  for  life.  Scciw/#,  3,  N^  VIII.  219. 

and  pcji.  258.] 
W  [SceN-CXVIII.]      • 

'      Copy. 
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Poph.  ws.  Copyholder  in  fee  furrenders  to  the  lord  wiA- 

c«^  >  43*-  out  declaring  the  ufc ;  at  the  next  court,  it  was 
regranted  to  him  and  his  wife  in  tail^  remaindft 
to  his  right  heirs.  Now  this  fubfequent  admit- 
tance explains  to  what  uk  the  furrender  was 
made. 

4Co.ft9.b.  A  copyholder  in  fee  furrenders  to  one  for 

life,  the  lord  admits  him  in  fee  (d)^  yet  the  fur- 
renderor  has  a  reverfion  in  him ;  for  the  lord  is 
but  an  inftrument,  and  cannot  dereft  the  eUate 

c«K  cv.  »os-  ^£  jj  jjjj  fjj^j  furrenders.  But  if  there  be  a  copy- 
holder for  life,  and  he  furrenders  to  the  ufc  of 
another  for  life,  who  is  accordingly  admitted, 
and  then  dies,  yet  the  furrenderor  fhall  not  be 
admitted  again  ;  for  by  the  furrender  he  pafTed 
away  all  his  eftate,  and  had  no  intereft  left  in 
him.  If  the  furrenderor  had  died,  it  feems  that 
the  eilate  of  tenant  for  life  was  not  ended  {c)y 

[  ^5^  ]    ^^^  ^^^^  ^^^  ^^^^  would  have  two  deaths  to  de- 
pend upon,  either  of  which  would  bring  him  to 
'  the  eftate,  and  yet  but  one  perfon  that  had  an  in- 
tereft* 
Me.  8.  n.  17.         Guftom  that  leflee  for  life  may  let  for  another*! 
life,  is  Toid.     It  feems  if  there  be  a  vifible  in- 
convenience^  that  one  copyholder  for  life  fliould 
change  the  lives  by  furrendering  into  the  lord's 
1R0i.Abr.503.  hands  to  the  ufe  of  another  for  life,  that  the  lord 


(J)  [Sec  antij  193.  4  Co.  28.  *.   Sec  alfo  3  Burr.  i543* 
j^Ibid.  1961.    5  Ibid.  2776.] 
•    (0  [See  N.  CXIX.] 

wiU 


COPYHOLp  TENURES.  256 

^/9l\\  not  be  compelled  to  make  admittances  there- 
upon. 

Feme  tenant  for  life  of  a  copyhold,  took  huf-  i>r«'*aS4«- 
band,  and  the  reverlion  of  the  fame  was  granted 
to  three  for  lives,  and  then  the  baron  furrendered 
to  the  ufe  of  the  firft  reverfioner  for  term  of  his 
life,  and  fo  he  was  admitted  tenant,  and  died ; 
and  then  the  fecond  died ;  and  the  third  prayed 
to  be  admitted  ;  and  his  copy  was  cum  accident 
pojf  mart,  furfutnred.  velforisfac.  of  the  woman ; 
and  it  was  the  opinion  of  the  juftices,  that  he 
ought  not  to  be  admitted  ;  but  the  lord  may  re- 
tain it  in  his  hands  as  an  occupant  {/).  The 
reafon  is,  becaufe  the  intereft  of  the  feme  was 
cbncerned,  who  had  not  furrendered  (g).  But 
there  was  this  further  in  the  cafe,  that  baron  and 
feme  would  have  releafed  their  right  to  the  re- 
verfioner, but  the  lord  would  not  hold  a  court 
for  it :  But  it  was  decreed  in  chancery  that  he  [  2  ry  1 
ihould  either  hold  a  court  or  quit  the  pofleffion. 
It  is  refolved  in  my  lord  Coke\  reports,  that 
when  a  copyholder  furrenders  to  the  ufe  of 
another,  and  the  lord  admits  him,  that  he  is  in  ^ 
by  the  Per  by  him  that  makes  the  furrender  [b). 
This  being  fpoke  fo  generally,  cannot  by  any  4  co.a7- fa- 
fair  conftrudion   but  extend  to  all  furrenders,  *^*  ' 


(/)  ['•  '•  During  the  life  of  the  huiband  ;  for,  on  his 
death,  his  widow  might  have  entered.  See  Dyer^  as  cited  in 
the  margin.] 

U)  [See  ante,  190.3     {h)  [See  ante,  218.  N.  XCIV.] 
T  either 


Cro.  Car.  204. 
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cither  by  tenant  for  life  or  in  fee.     But  in  the 
cafe  of  King  and  Lord  it  is  adjudged,  that  if  a 
copyholder  for  life  furrender  to  the  ufe  of  ano- 
ther for  life,  who  is  accordingly  admitted,  that 
he  is  in  from  the  lord,  and  not  from  the  furren- 
deror.     Popbam  39.     Square  well  of  this  mat- 
ter (i) ;  for  the  tenant  for  life  hath  not  fuch  an 
eftate  as  to  be  allowed  to  grant  for  life  to  ano- 
ther ;  but  when  a  copyholder  in  fee  furrenders 
to  the  ufe  of  another  for  life,  he  is  in  quq/i  by 
the  cbpyholder.     This  is  againft  my  lord  Coke^ 
and  as  it  feems  againft  reafbn,  for  the  lord  is 
but  an  inftrument  to  convey ;  therefore   he  is 
compellable  to  grant  according  to    the  furren- 
cro.  Bi.  361,      der  [k) ;  and  no  charge  by  him,  while  it  is  in 
^*^*  ^  *'         his  hands,  (hall  be  of  any  force  ;  and  he  that 
furrendered  fliall  pay  the  fervices  ;  and  the  words 
of  Coke  are  general,  that  he  fliall  be  in  by  the 
f  2c8  ]    copyholder,    in   admittances    upon    furrender: 
Co.  Cop.  los.    Yet  Coke  fays  in  another  place,  that  by  furrender 
to  the  lord  out  of  court,  the  eftate  paffeth  to  the 
lord  under  a  fecret  condition,   that  it  be  pre- 
1  inft.6i.a.      fented  at  next  court.    But  it  hath  been  adjudged 
cro.V'403.     fince,  that  by  furrender  to  the  lord  by  the  hands 
Co! Cop.' ^03.'    of  t^o  tenants,  nothing  paffed,  but  the  intereft 
remained  in  him  that  made  the  furrender  (/) ;  and 
there  can  be  no  diiFerence  where  the  lord  takes 
himfelf  by  the  hands  of  two  tenants ;  and  if  it  be 

(1)  [SeeN.  CXX.]     {k)  [Sec^«//,  193.  255.. (i).] 
(/j  [Scctfw/^,  163-  N.  LXXV.  193,  N.  LXXXV.J 

ia 


^•^ 
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in  the  lord,  how  can  the  copyholder  pay  the 
fcrvices,  or  take  the  profits  after  furrender,  or  Lu.Raym.44. 
make  another  furrender  ? 

As  well  eftates  as  defcents  of  copyholds  are  to  4Co-»9»  *>. 
be  guided  according  to  the  rules  of  common 
law^  as  a  neceffary  confequence  upon  the  cuftom- 
ary  eftates.     So  that  if  a  furrender  be  made  to 
the  ufe  of  one,  he  has  but  an  eftate  for  life  {m)^ 
unlefs  there  be  a  cuftom  to  the  contrary ;  for  by 
cuftom  a  ufe  limited  to  one  &f  affignatis  fuis  is  vdv.  16. 
good  to  pafs  a  fee.    A  furrender  to  one  £ff  tribus 
cjjignatisfuts^  adjudged  but  an  eftate  for  life  ;  but 
in  fome  cafes  eftates  in  copyhold  lands  are  not 
guided  according  to  the  rules  of  common  law. 
As  where  a  copyholder  in  fee  furrenders  to  the 
lord,  who  regrants  it  in  this  manner ;  Memo--    [  259  ] 
randum^  ^od  J.  W.  ccpit  dc  domino  ceux  terrcs^  c'^°en^?dJfter 
cut  dominus  inde  conceffit  feifinam  b abend,  eidem  thchabcnd.mty 
J.  &f  Eliz.  uxori  ejus  Cff  bared,  eorum  in  tail ;  ad-  eftat«- 
judged  that  Eli%.  took  by  force  of  this  copy,  a  roi*.  Abr.  67. 
though  {he  was  not  named  before  the  babendum. 
But  it  was  faid,  that  there  was  no  more  grant  to 
the  baron  than  to  the  feme ;  and  yet  there  &re  the 
words  cepit  de  domino  cui  dominus  concejftt  feifinam^ 
which  feems  to  amount  to  a  grant.     But  fince 
the  judges  thought  that  the  baron  did  not  take 
before  the  babend.  no  more  than  the  wife  ;  this 
cafe  doth  not  fully  prove,  that  a  perfon  may  takp 
that  is  named  after  the  babend.  when  there  is 


(«)  [Scc4r«/f,  ai9,  220.  254,  N.CXVI.J 

T  2  another 
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another  only  named  in  the  prcmifes ;  for  when 
both  are  named  in  the  babend.  only,  the  admit* 
tance  would  be  to  no  purpofe,  if  both  could  not 

iinft,?.*.  fake;  and  perhaps  at  common  law,  if  there  be 
no  body  named  in  the  premifes,  babcnd.  to  two, 
they  fhall  both  take,  elfc  the  deed  could  have  no 
effefl: ;  but  an  admittance  to  one  babcnd.  to  him 

Co.  Cop.  97.      and  another,  may  be  good  ;  fed  quare  {n). 

cro.car.366,7.       An  cftate-tail  in  copyholds  cannot  be  created 

iBrownl.  127.  ^  ^  *^' 

^Ld  '^*'         ^y  implication,  any  more  than  in  freeholds ;  and 

if  in  furrenders  there  be  at  firft  good  limitations 

of  ufes,  and  then  afterwards  comes  a  vitiating 

claufe,  fuch  claufe  fhall  be.rejefted. 

[  260  ]         If  a  furrender  be  to  the  ufe  of  J.  S.  babend. 

Qn\u,\ls^'  after  the  death  of  the  furrenderorfor  life,  this  is 
a  void  furrender,  being  but  one  entire  limitation  j 
but  if  the  furrender  were  to  him  generally,  ba'» 

cro  £i.r^'      ^^«^/.  after  the  death  of  y.  R.  quare^  If  the  ba^ 

I  Sand  151.      bend,  be  void  or  not  ?   But  certain  it  is^  that  if 

I  Ro;l.  Rep.  ' 

i?5-  the  furrender  be  babend.  after  the  death  of  the 

March.  177, 

furrenderor,  ad  opus  5ff  ufum  of  his  child  then  in 
ventre  fa  mere^  fuch  furrender  is  merely  void; 
for  a  copyholder  cannot  furrender  babend.  after 
his  death,  and  fo  referve  to  himfelf  a  particular 
cftate,  no  mt)re  than  a  freeholder  can  convey  fo. 
There  was  a  claufe  in  a  furrender:  And  if  it 
happen  that  the  child  die  before  his  full  age,  or 
day  of  marriage,  then  I  do  furrender  the  faid 
lands  to  the  ufe  of  my  coufm  y.  S.  his  heirs  and 

(«}  [SecN.  CXXI.] 

nfligns: 
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afligns :    This  furrender  was  held  to  be  void  to 
y.  S.  becaufe  the  contingency  did  not  happen  in 
the  life  of  the  furrenderor ;  and  a  man  cannot 
furrender  to  take  effe<£l  after  his  death ;  it  was 
not  refolved  abfolutely  that  a  fee  may  be  limited 
upon  a  fee.    Vide  the  book  cited  in  the  margin,  »Roi.  Rep. 
to  explain  thefe  matters*     This  cafe,  as  reported 
by  Rolls  (as  it  is  faid  inZ.^;c  Cu/i.  120.)  is  an  au- 
thority that  fuch  future  ufe  is  good.    This  is  the 
fame  cafe  as  is  reported  by  Crotcj  but  direAly    r    ^    -1 
contrary,  and  as  it  feems  not  grounded  upon  fo    ••         -• 
good  reafon  as  the  reiblution  in  Croie  {0)1  for,  as 
before  has  been  (hewn,  furrenders  are  not  coo- 
firued  fo  favourably  as  wills  (though  Coie  fays  caCop.9r/ 
they  fhould  be  taken  according  to  the  intent  of 
the  furrenderor) ;  neither  is  there  the  fame  rea- 
fon ;  for  a  man  may  is  wdl  order  a  furrender  in 
his  lifetime,  according  to  the  rules  of  law,  as 
he  may  any  deed  to  pafs  away  a  freehold  eftate ; 
fo  that  the  intention  of  the  party  hath  not  fo 
ftrong  an  operation  in  a  furrender,  as  in  a  will  j 
and  therefore  that  reafon  will  not  fupport  a  fee 
upon  a  fee  in  that  cafe,  as  it  doth  in  a  will  (/)• 
And  then  it  is  not  at  all  like  a  ufe  or  truft,  in  which 
a  fee  may  be  limited  upon  a  fee,  becaufe  there 


(a)  [See  i  Fiartu  Canting.  Rim.  416.  418*  where  that 
acute  writer  fays  that  the  opinion  of  our  author  is,  be  thinks, 
excluded  by~decided  cafes.^ 

{p)  [See  I  Fiarne^  417.  and  the  cafes  by  him  cited,  that 
a  fee  ai^  be  Umited  on  a  fee  of  copyholds,  J 

T  3  the 
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the  legal  eftate  was  not  by  any  limitation  ex- 
tended further  than  one  entire  fee-fimple,  which 
would  be^to  extend  an  eftate  further  than  its 
original  creation  warranted.     But  a  ufe,  after  a 
ufe  in  fee,  was  but  only  to  give  an  equitable 
right  to  fomebody  to  have  the  profits,  as  long  as 
the  eftate  in  fee  lafted  ;  which  is  highly  reafon- 
able,  that  a  man  that  hath  a  legal  eftate  ihould 
difpofe  of  the  profits  of  that  eftate  as  long  as  it 
ihould  laft;  for  fo  long  had  he  a  right  to  the 
profits  himfelf,  which  right  he  may  transfer  to 
others,  and  there  is  no  harm  done  to  .any  body; 
[  ^6z  J     but  to  extend  the  legal  eftate,  would  be  to  keep 
the  lord  of  the  efcheat  eternally  out ;  and  it  is 
only  allowed  in  a  will,  becaufe  of  the  want  of 
counfel  to  advife  with  how  to  do  it.     But  a  ufe 
in  a  furrender  is  not  like  this  ufe  5  for  he  that 
hath  a  ufe  by  a  furrender  is  to  be  admitted  to  the 
legal  eftate,  and  is  not  feifed  to  ufe ;  and  there- 
fore if  a  fee  might  be  limited  upon  a  fee,  in  fuch 
cafes  the  legal  eftate  would  be  extended  further 
than  its  original  creation  warranted,  and  a  great 
eftate  be  made  out  of  a  little  one  j  fo  that  it  feems 
that  a  fee  upon  a  fee  in  copyholds,  is  not  good. 
Cpp.  ei.  36X.         A  furrender  was  to  the  ufe  of  one  in  fee  upon 
condition  that  he  pay  100/.  to  a  ftranger;  and 
if  he  failed,  it  ftiould  be  to  the  ufe  of  the  ftranger 
in  fee ;  it  was  moved,  whether  this  were  a  good 
limitation,  to  add  fee  upon  fee.     The  court  di- 
rected the  matter  to  be  found  fpecially ;  and  it 
doth  not  appear  what  became  of  it  afterwjirda ; 

but 
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but  B.  (q)  conceived  the  liitutation  to  be  good 
enough,  and  compared  it  to  a  ufe  upon  a  feoff- 
ment (r)  i  but  for  the  reafons  before,  it  feems  it 
cannot  be  compared  to  the  cafe  of  a  feoffment  to 
ufes. 

A  copy  was  granted  to  the  father  and  hisfon,  cro.  jic.  374. 
he  having  but  one  fon  ;  this  is  good  for  the  ap-    [  26^  ] 
parent  certainty.     But  if  he  had  many  fons, 
void.     Yet  Coke  fays,  that  if  a  man  furrenders 
to  the  ufe  of  his  fon  JV.  and  he  has  more  fons  of 
that  name,  this  uncertainty  may  be  helped  by 
averment  (j).     But  if  a  man  furrenders  to  the  co.  c«p.  95. 
ufe  of  his  friend  or  coufm,  this  is  void,  and  not 
to  be  helped  by  averment,  for  the  uncertainty. 
So  if  the  furrender  be  to  the  ufe  of  j^.  S.  or 
y*  N.     Coke  in  his  copyholder  (/)  faith,  that  a 
man  may  furrender  copyholds  immediately  to 
the  ufe  of  an  infant  in  ventre  fa  mere  j  for  that 
a  furrender  is  a  thing  executory,  and  nothing 
vefls  before  admittance ;  and  therefore  if  there 
be  a  perfon  to  take  at  the  time  of  the  admittance, 
it  is  fufficient ;  which  feems  to  be  reafonable,  mo.  637.  cont. 
and  to  carry  no  inconveniency  with  it ;  for  it  is  138,  %o%. 
not  like  a  grant  at  common  law  j  for  there  if 
there  be  no  body  to  take,  the  grant  is  void,  be- 
caufe  the  eflate  muft  be  fomewhere  {u)y  and  the 

(q)  [BeaumonJj  J.}         (r)  [See  the  laft  page,] 
(s)  [Sec  5  Co.  68.  i.  ace]         (t)  [S.  35.] 
{u)  [Sec  N.  CXXIL] 

t  4  grant 
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grant  puts  it  out  of  the  granton     But  in  cafe  c£ 
a  furrender,  there  is  no  inconvenience  at  all ;  for 
the  furrenderee  hath  nothing  till  admittance,  but 
the   eftate  is  in  the  furrenderor.     But  then  it 
feems,  that  if  the  furrenderee  be  not  h  ejfe  before 
the  admittance,  that  the  furrender  will  be  void ; 
for  this  feems  to  be  implied  by  lord  Coke ;  for 
[  264  ]    he  fays  that  if  at  the  time  of  the  admittance  the 
grantee  be  in  rerum  natura^  that   will    ferve; 
which  implies  that  the  admittance  is  to  be  made 
after  the  ufual  manner :  Not  that  the  admittance- 
time  fliall  be  put  off  till  there  be  fuch  a  perfon  ; 
for  then  it  would  *iave  been  to  no  purpofe  to  have 
faid,  that  if  there  be  fuch  a  perfon  to  take  at  the 
time  of  the  admittance,  Sffr,  for  there  is  no  quef- 
tion  but  that  it   will  ferve,  if  the  admittance 
muft  be  ftaved  off  till  there  be  fuch  a  perfon; 
and  no  queftion  but  that  the  grantee  will  be  in 
rerum  naturay  if  the  admittance  be  to  be  put  off; 
and  fo  he  need  not  have  made  a  queftion.  If  he 
be,  £5fr.     And  if  he  never  come  in  ejfe^  then  the 
admittance-time  will  be  eternally  put  off,  the 
old  furrender  ftand  good,  and  no  body  he  able  to 
difpofe  of  the  copyhold  eftate, 
Cro.Jac.  376.        la  the  cafe  in  Crokey  no  queftion  was  made 
TroIir^p;      but  that  the  furrender  to  one  in  ventre  fa  mere^ 
Troil  Abr.      was  good  i  yet  it  feems  it  is  not  fully  fettled, 
aBiittl274,      whether  a  devife  to  an  infant  in  ventre  fa  mere^ 
*7S-  be  good  or  no.     Idea  quare.     However,  in  the 

laft  cafe,  there  is  np  body  to  do  th?  fcrviccs  til! 

the 
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the  binbf  and  in  the  former  the  eftate  continues 
in  the  furrenderor,  i^c. 

A  copyholder  furrenders  to  the  ufc  of  the  co.cop.97* 
right  heirs  of  y.  S.  he  being  aiivci  void ;  for  it  'r  ^g°l"  i 
cannot  take  efFe£t  in  prafenti^  as  h^  would  have 
it.    If  a  man  furrender  to  the  ufe  of  his  own 
right  heirs,  quare^  Whether  the  lord  fliall  not 
hold  it  till  his  death  {w)  ? 

A  copyholder  by  licence  lets  for  fixty  years,  to  ^  ^p-  '7» 
commence  at  a  time  to  come ;  but  before  that 
time  the  leffee  enters,  and  then  the  copyholder 
furrenders  his  reverfion,  it  feems  the  furrender  is 
void,  becaufe  the  entry  before  the  time  was  a 
difleinn. 

Copyholder  for  life,  remainder  to  another  in  iSid.3«a; 
f«c,  the  remainder- man  furrenders  to  the  ufe  of 
tenant  for  fife,  the  remainder  to  another,  though 
the  eftate  limited  to  tenant  for  life  be  void,  yet 
the  remainder  over  is  good,  and  vefts  prefently. 
It  is  made  a  doubt  whether  by  the  deftrudlion  of  style  15U 
the  particular  eftate,  the  remainder  that  is  in 
contingency  be  deftroyed  {x).     As  to  this  point 
we  ought  to  diftinguifh  j  for  it  feems  fome  are, 
and  fome  are  not.     As  for  example  :  If  an  eftate 
be  given  to  a  copyholder  for  life,  the  remainder  * 
to  the  right  heirs  of  "J.  S.  if  the  tenant  for  life 
cRe,  living  J.  S.  there  it  feems  clear  that  the  re- 
mainder is  deftroyed  ;  for  it  cannot  take  eSed^ 


{to}  [Sec  fffl.  272,  3.]      (*)  [See  I  F^ame,  469.  fcc] 

as 
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as  by  the  limitation  it  ought.     But  then  if  te- 
[  266  ]   n^nt  for  life  in  that  cafe  had  committed  a  forfeit- 
ure^ or  made  a  furrendef ,  and  then  living  tenant 
for  life,  J.  S.  had  died,  it  feems  to  be  very  dear 
that  his  right  heir  might  take  ;  for  his  efiate  in 
«RaiAbr.794.  remainder  was  not  to  take  tScGt,  after  the  deter- 
f    .  io7.a.     jniQji^jQjj  q£  ^|jg  intereft  of  tenant  for  life,  but 

after  his  death  (jr),  and  when  that  happened,  he 
was  able  to  take. 

Lane  being  married  and  feifed  of  a  copyhold 
in  fee,  furrenders  it  to  the  ufe  of  Dixon  and  the 
wife  of  Lane  for  their  lives,  and  after  to  the  ufe 
of  the  heirs  of  the  body  of  the  hufband  and 
wife ;  the  wife  and  D.  are  admitted,  to  them  and 
their  heirs ;  and  afterwards  D.  furrenders  his 
moiety  to  the  ufe  of  hufband  and  wife,  and  their 
f  Rdi  Rep.  heirs  :  and  then  they  furrender  to  the  ufe  of  one 
tRoLAbr.415.  Davis  in  fee;  then  the  wife  dies,  having  iffuc, 
and  then  the  hufband  dieSj  and  the  heir  brings 
trefpafs ;  it  was  held,  that  though  the  huiband 
and  wife  were  admitted  in  fee,  yet  that  did  not 
alter  the  eilate,  but  they  ihali  be  feifed  according 
to  the  furrender;  and  then  when  D.  furrendered 
his  moiety,  this-fevered  the  jointure ;  and  then 
the  great  queflion  was,  What  eftate  the  woman 
had,  whether  for  life  or  tail  ?  for  if  (he  had  only 
an  eftate  for  life,  then  he  that  was  to  take  the  re- 
mainder by  force  of  the  limitation,  being  to  be 
heir  of  the  body  of  the  huiband  as  well  as  wife, 


ij)  [Sec  N.  CXXIII.] 

could 
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could  not  take,  becaufe  the  hulband  was  alive ; 
and  fo  the  remainder  for  a  moiety  was  deftroyed. 
But  then  as  the  cafe  is  put  m  Lex  Cuji.  12%. 
though  it  be  faid  that  the  hufband  was  dead  alfo  ; 
yet  nothing  was  faid  as  to  his  moiety.  Ideo 
quare  of  this.  But  then  if  a  moiety  were  exe- 
cuted in  the  wife,  her  heir  might  take  a  moiety, 
as  heir  by  her  defcent.  And  it  was  held  that 
there  was  no  execution,  but  that  the  remainder 
was  a  contingent  remainder,  and  gone  for  a 
moiety  by  the  wife's  death.  This  refolution 
does  not  at  all  thwart  the  diftindion  before 
taken,  that  the  remainder  fhould  be  deftroyed  ; 
for  the  eftate,  that  it  was  limited  after,  being  Teiumtibriife^ 

^  ^%         •  \     •  •  i«.«»^  remainder  for 

gone,  and  the  time  being  come  m  which  it  was  life,  he  in  re- 
to  commence ;  if  it  could  not  commence  then,  "^tt^^i^ 
it  never  could.     But  it  is  not  like  the  cafe  where  dm rnoSl^' 
an  eftate  for  life  is  forfeited,  and  the  remainder-  ^^2sJZt^ 
man  cannot  then  take,  but  after  the  death  of  te-  '^^•'99- 
nant  for  life  he  may.    But  let  us  now  examine  a 
little  into  the  reafon  of  this  refolution.  And  firft, 
it  is  very  clear  that  the  eftate  could  not  be  fo  far 
executed  in  the  woman,  as  to  deftroy  the  jointure; 
for  that  had  been  apparently  to  overthrow  the 
defign  of  the  fettlement.     But  this  does  not  feem 
any  good  ground  to  conclude  that  therefore  heirs    [  ^^8  ] 
in  that  cafe  fhould  be  a  name  of  purchafe.     For 
if  an  eftate  be  limited  to  two,  and  the  heirs  of 
one,  though  the  jointure  be  not  fevered,  and  to 
that  intent  the  fee  not  executed,  yet  heirs  are 
Ibere  words  of  limitation^  and  oot  of  purchafe. 

Then 
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Then  let  m  examine  a  little  farther,  and  kt  what 
could  be  the  ground  the  judges  went  on  to  think 
that  the  rule,  when  the  anceftor  takes  an  eflate 
lor  life,  ^c.  can  have  no  operatidn.  Indeed  the 
cafe  has  this  particular  in  k,  that  the  heir  who 
is  to  take,  is  not  onlj  to  be  heir  of  the  anceAor 
who  hath  the  tenancy  for  life,  but  to  another  per- 
fon  who  took  no  eftate  at  all  (2);  and  fo  it 
feemed  the  defign  of  the  party  to  fettle  one  en- 
tire intereft  in  fuch  a  one :  And  there  appears  no 
footfteps  of  his  intent,  to  make  him  take  one 
moiety  by  defcent,and  another  by  purcbafe.  But 
hotwtthftanding  this,  there  feems  tobea  mani&ft 
inconvenience  in  the  refolution ;  for  if  it  be  con* 
ftrued  a  contingent  remainder,  then  we  fuppoie  a 
deed  made,  and  an  eftate  given  ;  where,  at  the 
very  firft  it  appeared ,  that  for  one  moiety,  the  deed 
and  eftate  could  have  no  manner  of  effed,  unleft 
the  huiband  and  wife  died  both  at  one  nick  of 
time  {a) ;  for  if  the  hufband  died  (irft,  then  the 
perfon  who  was  to  take,  being  to  be  heir  of  the 
[  269  1  wife,  and  (he  being  alive,  Ss^r.  and  fo  vice  verfa. 
But  if  we  conftrue  it  to  be  executed  in  the  wife, 
fo  far  as  to  make  it  an  eftate-tail,  though  not  to 
deftroy  the  jointure,  there  the  deed  will  have  an 


(z)  [Sec  ff^ati,  on  De/c.  c.  5.  p.  162O 

(a)  [See  I  Fionni^  459.  where  that  writer  confideis  oar 
wthor  as  oiiftaken  on  this  point.  The  cafe  on  which  he 
comments  does  not,  fays  Mr.  Fearm^  involve  any  fuch  ia« 
confiflency  as  he  infers  s  but  the  inconvcnieocc  arofe  from 
the  fubfeqoent  a£ls.] 

14  operation  2 
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operattton ;  ^^r  one  moiety  it  will  be  ex;ecuteditiL 

tbe  wiff ,  and  when  (he  dies^  the  heir  of  her 

body  by  her  hufband  begottea  will  it^heric-  to 

that  moiety,  as  heir  to  her  ;  and  as  for  the  other 

moiety,  it  will  be  a  contingent  remainder  to  reft 

in  the  heir  of  the  hufbandi  if  he  die  living  the 

particular  tenant.     And  in  this  cafe  the  eftate 

being  made  over  to  him,  and  by  him  donreyed 

to  another,  nothing  but  an  eftate  for  life  could 

pafs  by  that  furrender.     But  then  if  it  were  for 

the  life  of  the  furrenderee,  and  then  the  hufband 

died,  the  contingent  remainder  was  gone«     By 

this  conftru£i:ion  the  intent  of  the  parties  and 

the  rule  of  law  is  fatisfied.     And  according  to  s^^'f* 

this  conilru<3:ion  was  a  cafe  adjudged,  where  a 

furrender  was  made  to  the  ufe  of  the  wife  for 

Kfe,  remainder  to  the  right  heirs  of  huiband  and 

wife.     Here  the  opinion  of  the  court  was,  That 

a  moiety  was  executed  in  the  wife  (^),  and  that 

upon  her  death  her  heir  fhould  have  a  moiety  ; 

and  that  if  the  huiband  had  died  firft,  his  heir 

fhould  have  had  a  moiety.     This  cafe  is  diredly 

contrary  to  that  next  preceding,  and  feems  to  be    [  270  1 

grounded  upon  better  reafon.     But  quare  well, 

whfther  that  cafe  be  reported  as  it  is  faid  to  be  ? 

for  he  faith,  that  Coke  held  the  eftate-tail  to  be 


{k}  [See  I  Fearm^  460.  where  rt  isabferved  that  this  de« 
cifion  is  contradi^d  by  feveral  adjudications^  and  confe- 
quemly  it  not  law.  And  fee  Watk.  on  Dtfc.  c.  5.  p  162.  and 
p^Jl.  27a.  N.  CXXV.  and  CXXVJ.] 

executed 


ijo  OF  CUSTOMARY   AND 

executed  in  that  cafe,  but  that  the  reporter  con- 
ceived the  contrary ;  and  yet  before,  in  Ltx  Qi/f^ 
121, 122.  he  tells  us,  that  Rolls  conceived  that  a 
contingent  remainder  was  not  deilroyed  by  the 
deftru&ion  of  the  particular  eftate.  The  cafe 
before  proves  that  the  rule,  where  the  anceftor 
takes  an  eftate  for  life  (r),  &fr.  takes  place  as  weU 
in  copyhold  (^/)  as  freehold  eftates ;  and  indeed 
what  reafon  can  there  be  why  it  fhould  not;  for 
if  it  be  reafonable  in  freehold  lands,  why  not  in 
copyholds ;  for  the  rule  takes  not  its  rife  from 
the  nature  of  the  land  ;  and  it  is  regularly  true, 
that  eftates  and  defcents  in  copyhold  lands  are  to 
be  guided  according  to  the  rule^  of  common 
law. 
styie«49»«7i.  -^.  feifed  of  a  copyhold  in  fee  furrenders  It  to 
%sv  the  ufe  of  his  laft  will,  by  which  he  devifes  it  to 

jB.  for  life,  and  after  his  death  to  the  heir  of  his 
body  begotten,  for  ever ;  it  is  faid  to  be  adjudged 
{Lex  Ctift.  124.)  that  B.  had  a  fee  executed  in 
him  ;  but  it  feems  that  muft  be  meant  of  a  fee- 
tail,  becaufe  the  heirs  are  reftrained  to  the  body 
of  B\t)  This  cafe  does  not  at  all  contradid  Cokt^ 
who  fays  that  if  an  eftate  be  given  to  a  man  and 

(r)  [Rule  in  Shclly's  cafe,  i  Co.  104.] 

{d)  [See  Waih  on  Defe.  q.  5.  p.  167.  and  poft.  272* 
N.  CXXVII.  ace] 

{e)  [The  words  «  for  ever,"  added  to  a  limitatioo,  <*  Co 
the  heirs  of  the  body,"  will  not^  it  Ihogid  fcem,  turn  the 
eflate-tail  into  a  fee.  See  DougL  324.  and  fee  alfe  lo  C^ 
44.  a.  and  i  P.  JFms.  366.] 

c  hit 
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his  heir^  he  hath  t)ut  an  eftate  for  life,  for  that  is 
meant  by  feoffment,  Ssfr.  for  he  himfelf  fays,  in  ^^^'  9- 
the  next  folio,  that  if  a  man  devife  land  to  a 
maa  in  pcrpctuum^  it  is  a  fee.  And  here  the  de- 
vife was  to  a  man  and  one  heir  in  pcrpttuum^ 
which  fure  will  create  a  fee,  as  well  as  where  the 
word  bcir  is  left  out ;  but  becaufe  it  is  added 
bdr  of  bis  body^  it  feems  the  defign  was  to  give  a 
lading  fee-tail.  Neither  is  it  like  Archers  cafe, 
where  the  devife  was  to  one  for  life,  and  after  to 
bis  heir  male,  and  to  the  heirs  male  of  the  body 
of  fuch  heir  male  ;  for  there  there  wanted  the 
yfords  for  ever^  to  give  a  fee-tail  to  the  firft  te- 
nant for  life ;  and  befides,  there  the  inheritance 
is  by  exprefs  words  given  to  the  iffue  {f\ 

Hufband  feifed  of  lands  in  fee  makes  a  feoff-  Dyer»  99^ 
ment  to  the  ufe  of  his  wife  for  life,  and  after  her 
deceafe,  to  the  ufe  of  the  right  heirs  of  the  bo- 
dies of  him  and  his  wife  engendered  ;  they  have 
iffue,  and  the  wife  dies ;  and  the  quare  in  the 
book  is,  Whether  the  iffue  may  enter  in  the  life 
of  his  father,  or  after  his  deceafe  ?   And  then 
the  book  goes  farther  and  idLjs^^  come  fetnble 
nemy^  becaufe  he  cannot  be  right  heir  of  the  body 
of  his  father,  living  his  father.     This  cafe,  as 
far  as  it  is  an  authority,  coming  in  only  by  a    [  272] 
comefemble  of  the  reporter,  is  againft  the  opinion  ^ 
in  the  preceding  page,  and  feems  to  be  unrea- 
fonable;  for  unlefs  the  limitation  to  the  heirs 

(/)  [SceN.CXXIV.J 

be 
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tie  eitecuted  for  a  moiety  in  the  feme  (^),  It  is 
itt)|>ofnble  it  {hovitd  be  of  any  effed  ;  for  if  the 
hnfband  die§  firft,  thereverfioti  wHldelcend  to  the 
heir,  which  will  be  preferred  before  the  contin- 
gent remainder  {b)^  that  is  to  take  efie^l  upon 
the  death  both  of  him  and  his  wife  ;  and  if  the 
l«?ife  dies  firft,  and  then  the  hulband,  the  contin- 
gent remainder  is  deftroyed,  becaufe  it  could  not 
take  effcd  upon  the  death  of  the  tenant  for  Hfe. 

When  a  copyholder  furrenders  to  the-  ufe 
of  himfelf  for  life,  and  then  a  limitation  is  made 
to  his  right  heirs,  thefe  are  words  of  limitation, 
and  not  of  purchafe  ;  but  when  a  ftranger  takes 
an  eftate  for  life,  and  after  a  limitation  is  to  the 
right  heirs  of  the  furrenderor,  there,  according 
to  Coie^  heirs  are  words  of  purchafe,  and  not  of 
limitation ;  and  the  reafon  he  gives  is,  becaufe 
the  eftate  is  out  of  the  furrenderor ;  which  it 
feems  from  what  has  been  faid  before,  it  is  not. 
But  yet  when  the  Airrenderee  is  admitted^  he  is 
in  by  relation  from  the  furrenderor.  A/^^ 
quare  (/)•  According  to  Coke^  if  a  copyholder 
furrender  to  the  ufe  of  his  own  right  heirs,  the 
lord  ihall  hold  the  land  during  the  life  of  the 
furrenderor.     ^are  of  this  [k\ 


{g)  [SccN.CXXV.)       (A)  [Sec  N.  CXXVI.J 
'   (i)  [Sec  N.  CXXVII.] 

(i)  [See  mne^  265.  Such  a  furrender  it  not  repf  likely  to 
occur ;  as  a  copyholder  would .  fcarcely  furrender  wurelj  to 
the  ufe  of  his  own  right  heirs,  who  would  have  the  eftate 
without  fuch  furrender.  But  if  it  were  xtiade,  the  law  fceaas 
to  be  with  lord  CM^  J 

A  copy- 
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A  copyhdd,  demilable  for  three  lives,  was  mo.  n.  ^%. 
demifed  to  one  for  fife,  the  remainder  to  ano- 
ther for  life,  and  then  to  the  firft  fon  of  the 
\eoman  he  ftiould  marry  I  thefe  two  remainders 
not  being  warranted  by  the  cuftom,  arc  void  % 
for  that  warrants  only  one  eftate  with  feveral, 
limitations,  but  the  firft  eftate  for  life  being  war^ 
ranted  by  the  cuftom,  is  a  good  eftate  (/)• 

A  man  feifed  of  copyhold  lands,  devifed  a 
certain  parcel  of  them  to  his  wife  for  life,  the 
remainder  to  his  brother  and  his  heirs,  and 
afterwards,  in  prefcnCe  of  three  perfons  of  the 
court,  faid  to  them,  I  have  tnade  my  will  as  I 
will  have  it,  and  here  I  furrendcr  all  my  copy-  a^ro  ^«^ 
hold  lands  into  your  bands  accordingly;  not  all 
his  copyhold  lands  are  furrendered^  but  only 
thofe  mentioned  in  his  will ;  for  he  had  refpe^ 
to  that,  in  making  his  furrender;  and  he  faid 
he  furrendercd  all  his  copyhold  lands  accord^ 
ingly  [m)  ;  which  ihewed  his  intent  was  only  to 
pa(s  thofe  lands  that  were  devifed  by  his  will« 
Here  was  no  queftion  about  the  validity  of  th« 
furrender,  which  was  only  by  parol,  and  into 


(f)  (Note^  The  cife  id  Mo^e  (677.  Cd.  922-)  Was,  to  om 
for  life,  remainder  to  fuch  woman  as  he  ihould  marry, 
with  remainder  to  the  firft  fon  of  bis  body.  And  all  the 
juftices  were  of  opinion,  that  the  two  remainders  were  void) 
but  that  the  firft  limitation  for  life  was  good^ 

But  quieri  of  this  cafe  f  and  fee  a  ivd  Raym.  ^94^ 
1  SaU.  iS8.  and/«/?.  313.} 

(ill)  tSec^ii»//,  12c.  N.  XLVL  and/;/?.  330.  (/),] 

U  the 
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the  hands  of  three  tenants  of  the  court ;  but  it 
is  not  faid  in  court ;  and  indeed  the  cafe 
cannot  well  be  fuppofcd  to  be  in  court;  for 
then  the  fiirrender  had  been  to  the  lord   or 

%  Buift.  174.     fteward,  and  there  can  be  no  reafon  why  a  fur^ 
^  render  in  court  by  words  (hould  be  of  more  vali- 
dity than  a  furrender  by  words  out  of  court  {»). 

cro.  jac.  199.  If  a  copyholder  furrenders  to  the  ufe  of  his 
lafl  will,  and  therein  nominates  and  appoints 
that  fuch  a  one  fhall  have  the  land  for  life,  and 
after  his  death  gives  authority  to  fell  the  lands ; 
in  fuch  cafe  they  may  be  fold  without  any  new 
furrender ;  and  the  vendee  (hall  come  in  by  the 
will,  to  which  purpofe  the  firft  furrender  is 
fufEcient  (o). 

Lit.  Rep.  13.  Copyholder  in  fee  furrenders  to  the  ufc  of 
his  laft  will,  which  he  faid  he  would  leave  with 
his  partner  Mo/s;  Mo/s  dies;  he  recites  the 
furrender,  and  makes  his  will;  it  feems  the 
devifee  fhall  have  the  lands ;  for  thefe  words, 
*  That  he  would  leave  in  the  hands  of  his  partner 

Mofs^  are  only  words  of  demonftration,  and  no 
way  operative  or  reftridfive  of  the  operation  of 
the  furrender, or  devife.    And  it  is  a  rule  in  law, 

'  ■ ■■  ■   -s 

.     («)  [Seetfw/^,  252.   N.  CXV.] 

(tf)  [2  IVtlf,  4C0.  au.  J  and  fee  alfo  1  Atk.  96.  and  ^. 
next  page. 

In  this  cafe  an  authcrity  only  is  given,  and  confequently 
ro  admiffion  can  be  ncccflary  ;  but  had  any  tjiate^  or  legal 
inUrtJl  fafljjd,  it  would  have  been  otherwife.  See  anUy  157. 
^.  LXIX.J 

when 
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when  an  a£l  is  to  be  done,  \ivith  reference  to 
another  thing,  which  is  impoffible,  illegal,  Dr 
trarianty  the  zOl  fhall  ftand^  and  the  reference 
be  void. 

A  copyholder  in  fee  devifes  it  to  his  wife  for  [  275  3 
life,  and  that  (tit  fliould  fell  the  reverfion  for  ^">'^^»^ 
the  payment  of  his  debts ;  and  afterwards  he 
furrendered  the  lands  to  the  ufe  of  his  wife  fot 
life,  according  to  th^  will  and  deed.  Adjudged 
Ihe  might  fell  the  lands,  becaufe  iti  his  fur rendet 
he  referred  to  his  will  j  and  afterwards  (he  fur- 
rendered  upon  condition  to  pay  12/. ;  this  was 
held  to  be  a  good  fale,  according  to  the  will. 

Two  jointenants,  one  futrenders  his  moiety  ^^^'^^^ 
to  the  ufe  of  his  laft  will^  and  dies  before  the 
furrender  is  prefented^  but  after  he  made  his 
will,  this  is  a  feverance  of  the  jointure;  for 
being  prefented,  it  relates  to  the  tittie  of  the 
firft  furrender  (/>). 

A  copyholder  furrenders  to  the  ufe  of  ant)-  Veir.M4,x45, 
ther,  who^  before  admittance,  furrenders  to 
another,  who  is  admitted  ;  no  intereft  is  hereby 
tefted  in  him;  for  the  firft  furretideree  had 
nothing  in  him  to  give  over  [if) ;  and  the  ad** 
mittance  of  the  fecond  furrenderee  amounted 
not  to  an  admittance  of  the  firft;  but  an  heir  tRon-Abc 

.  5c 5.  COBt. 

(p)  CSee  ame^  218.  N.  XCIV.  and  2  Frf.  639.  ace] 
(?)  [Setantij  163.  N.  LXXV.     tgjiir  en  Copyh.  131, 

1 48.     Com.  Dig.  Cbpyh.  (G.  .i)i   C#.  Lift.  6o,  tf.  n*  (a)j 

and/e/?-  283.  N.  CXXX.] 

V  5?  ihay 
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^   may  furrender  to  th6  ufe  of  another,  before  ad- 
mittance (r) ;  for  he  has   the  legal  eftate  and 

3i>um.a3o.     intereft  in  him.     A  copyholder  may  furrender 

.  *  to  the  ufe  of  another  upon  condition,  that  if 

the  furrenderor  pay  fuch  a  fum  of  money,  at 

[  276  ]   fuch  a  day,  the  furrender  to  be  roid.      After 

?Roi^Atf!*     ^^^  admittance  of  foch  furrenderee,  if  the  fur- 

499-  renderor  pay  the  money,  he  may  re-enter,  and 

fhall  have  the  land  without  any  new  admittance^ 
or  any  new  fine  j  for  he  h  in  of  his  old  eftate  (/), 
So  he  may  furrender,  referving  rent ;  and  that 
if  the  rent  be  not  paid,  he  may  re-enter  j  and 
there  no  fine  or  admittance  is  to  be  had  (/)>  But 
in  cafe  where  the  day  of  payment  of  money  by 
the  furrenderor  is  paft ;  fo  that  he  hath  only  aii 
equity  of  redemption,  there  it  feems  he  muft 
pay  a  fine,  and  be  re-admitted  (/). 
fo-EijCi.  A  furrendel-  was  upon  condition  to  pay  looL 

to  a  ftranger,  he  tenders  the  money,  and  the 
ftranger  refufes ;  the  cjueftion  was.  Whether  the 
condition  be  faved  ?  and  it  w^as  the  opinicm  of 
one  juftice,  that  the  condition  was  faved;  the 
other  juflices  direded  it  to  be  found  fpecially. 
This  cafe  feems  now  to  be  beyond  all  doubt, 
that  the  condition  is  faved  ;  for  it  was  the  de- 
fign  of  tlie  parties  that  the  furrenderee  ihould 

tinft.  109,2.    retain  the  land;    therefore  if  a  feoffment  be 


(r)  [On  raiisfyjne  the  lord  for  his  fine.      See  antty  163. 
N.  LXXVand  LXXVr.] 
(0  [See/i«/^  181.  (01  (0  [Sec  2  Vef.  ^oi.^ 

made 
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made  in  fee  on  condition,  that  the  feoffee  fl>all 
grant  a  rent-charge  to  a  ftranger,  if  the  feoffee 
tender  the  grant,  and  he  refufe,  the  condition  is 
faved* 

A  copyholder  furrenders  to  the  ufe  of  J.  S.    [  277  ] 
paying  his  executor  100/.  this  is  a  prefent  fur- 
Tend(er  ;  for  otherwife  it  can  be  of  no  effed.    A  *  s^^ft  *7S* 
copyholder  in  fee  furrenders  to  the  ufe  of  his 
fon  in  fee,  upon  condition  he  keep  the  cove- 
,  nants  in  fuch  an  indenture,  and  pay  10/.    The 
fon  furrenders  to  the  ufe  of  another  in  fee,  but 
neither  keeps  the  covenants  nor  pays  the  10/. 
the  father  enters,  and  dies  feifed,  the  fon  enters 
as  heir  to  him,  and  the  furrenderee  of  the  fon 
enters  upon  him ;  but  his  entry  wras  adjudged 
unlawful ;    for  by  the  father's  entry   for  the  cro.  ei.  S139. 
condition  broken,  the  whole  eftatcs,  both  of  his 
fon  and  his  furrenderee,  were  defeated. 

An  infant  furrenders  copyhold  lands,  he  may 
at  full  age  difagree  and  enter ;  for  in  cafe  where 
an  infant  makes  a  feoffment  in  fee,  he  m.ay 
enter,  much  more  in  cafe  of  a  furrender ;  for  a  i  lco.  95. 
feoffment  is  a  conveyance,  which  will  work  a  Tm.  ioV 
difcontinuance,  but  a  furrender  will  not  (//).    ^    ' '    ' 
feme  covert   may   furrender  (^e)),  being  folely 
examined  by  the  fteward  [x) :  and  if  there  be  a 

(k)  [Scctf»/#,  190.  (i).'] 

{fv)  tSccN.  CXXVIII.J 

\x)  [Though  fuch  fteward  be  retained  only  by  parol^ 
and  without  alleging  a  fpecial  cuftom  to  4o  fo«  Cra.  Ja^. 
52$,  fl.  2.  andj^j/f*  312.] 

u  x  cuftoiu 
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cuftom  {fj  for  her.  to  be  examined  before  two 
tenants  out  of  the  manor,  it  is  good.  A  fur- 
render  to  the  fteward  to  the  ufe  of  the  fteward 
is  good,  to  give  the  fteward  an  intereft  («),  for 
the  furrender  is  in  truth  to  the  lord,  and  not  to 
[  278  ]  the  fteward.  A  copyholder  furrenders  to  the 
ufe  of  ^.  in  truft,  that  he  ftiall  hold  the  land 
until  he  hath  levied  certain  monies,  and  that 
afterwards  he  fhall  furrender  to  the  ufe  of  B. ; 
the  monies  are  levied,  ^.  refufes  to  furrender, 
3r  exhibits  his  bill  to  the  lord  of  the  manor 
itco,a,  againft  ^.  who,  upon  hearing  the  caufe,  de- 
crees againft  ji,  that  he  (hall  furrender,  ji.  re- 
fufes, the  lord  may  feife  and  admit  -B.  for  he  is 
chancellor  in  his  own  court.' 

It  feeros  that  the  prefentment  of  a  furrender 
in  court,  is  only  by  way  of  inftrudion,  to  let 
the  lord  know  of  the  furrender,  and  accordingly 
he  may  admit  j  for  it  is  apparent  that  a  prefent- 
ment is  not  of  neceflity  (^),  becaufe  the  lord 
may  admit  out  of  court ;  and  any  ad  of  the 
lord's  confenting  to  the  furrender  will  amount 
to  an  admittance,  which  plainly  fhews  that  a 
prefentment  is  only  to  fliew  there  was  fuch  a 
furrender ;  for  if  it  were  of  neceflity,  then  there 


(y)  [But  two  tenants  cannot  take  fuch  examination 
without  a  fpecial  cuflom  authorizing  them  fo  to  do.  Crtu 
filiz.  7 1 7-] 

{%)  [Cro.  Ellz.  TIT.  ^nAantey  221.  {x).} 

\a)  [i  Roll  Ahr.  502.  Cop^h.  (M).  ^.  4.  ace.  and  fee 
^fi  3;50*  ^1  CXI  J 

could 
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could  be  no  admittance  out  of  court,  nor  no  ad 
implying  the  lord's  confcnt  would  be  tantamount 
to  an  admittance ;  and  then  if  we  go  to  the 
reafon  of  the  thing,  fmce  the  eftate  is  only  to 
be  furrendercd  to  the  lord,  and  by  him  tranf- 
ferred  to  the  furrenderee,  if  he  accept  the  fur- 
render,  and  grant  an  admittance,  which  is  all 
that  can  be  done,  what  need  is  there  of  a  pre-  [  279  ] 
fentment,  and  of  what  ufe  can  it  be  for  the 
homage  to  prcfcnt  a  furrender,  in  order  for  the 
lord's  admittance,  when  the  lord  may  take 
notice  that  there  was  fuch  a  furrender,  accept 
it,  and  admit  accordingly  ?  The  eftate,  as  it  was 
derived  from  the  Iprd,  fo  it  muft  be  furrendered 
to  him,  and  the  prefentment  makes  no  part 
either,  of  the  furrender  or  admittance.  In  itfelf, 
it  is  nothing  but  a  notification  that  there  was 
fuch  a  furrender,  which  if  the  lord  takes  notice 
of,  without  a  prefentment,  it  fruftrates  the  end 
of  a  prefentment,  and  the  prefentment  is  no 
ways  of  ufe.  Therefore  it  feems,  that  if  a  fur- 
render be  made,  and  then  a  wrong  prefentment  * 
be  made  of  this  furrender,  and  then  admittance 
is  made  according  to  the  furrender,  that  this  is 
good;  for  only  the  prefentment  can  be  void^ 
and  then  there  is  an  admittance  upon  a  fur- 
render, without  any  prefentment,  which,  for 
the  reafons  before,  feems  to  be  very  good.  It 
is  faid  in  Lex  Cuft.  137.  that  a  furrender  muft 
be  prefented  by  the  fame  perfons  that  took 

U  4  it. 
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Co.  Cop.  105.    it  (3).  So  fays  Coke\  but  that  this  is  not  literally 

4  Co.  29'.  b-     true,  will  appear  from  what  he  fays  in  another 

place,  that  if  he*  that  took  the  furrender  die, 

yet  if  prefentment  be  made  of  it,  it  is  fufii- 

r  280  ]    cicnt ;  and  it  is  faid  in  Ltse  Cufi.  to  have  been 

held  by  Wadhara  Windham^  that  if  a  furrender 

*  te  made  to  one  tenant,  and  prefented  to  have 

been  made  to  another,  yet  that  is  nothing  to 

vitiate  the  furrender;  if  the  furrender  be  pre^ 

fented  by  any  body,  and  admittance  thereupon 

made,  it  feems  to  be  well  enough;   for   it  m 

known  that  there  was  a  furrender ;  and  if  the 

prefentpaent  ihould  be  void,  yet  the  admittance 

is  good  enough  without  it. 

Prefentment,  by  the  general  cuftom  of  ma-f 
nors,  ought  to  be  made  at  the  next  court-day ; 
but  by  fpecial  cuftom  at  the  fecond  or  third 
courtrday;  the  reafon  of  this  feems  to  be  to 
^o.  c<>p.  105.  prevent  difputes  ;  for  if  an  old  furrender  might 
^  •  ^^^'  be  trumped  up  at  any  time,  it  would  defeat  any 
aftercharges  made  by  him  that  furrendered ; 
which  charges  would  appear  to  be  good  enough^ 
fmce  he  i^  tertenant,  and  continues  poffeiEon, 
and  the  furrender  could  not  be  known.  But 
now  let  but  the  purchafer  ftay  a  pourt  or  two^ 
and  then  he  may  be  fiire  to  know  whether  there 
is  any  incumbrance ;  for  if  the  furrender  is  prer 
fented,  then  it  appears,  and  he  need  not  meddle ; 


(*;  [Sec  antt^  220.  (0-J 
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If  it  be  not  pre&nted,  he  knows  it  is  void^  and 
io  may  proceed  (r). 

A  furrender  is  made  by  a  copyholder  upon  cro.car.a73. 
condition^  for  payment  of  money,  and  then  he  ?"^JJ'  ^• 
makes  a  fecond  furrender,  and  then  a  third ;  [  281  j 
but  between  the  fecond  furrender  and  the  third, 
he  paid  the  money }  and  the  queflion  was  be- 
tween the  two  lad  furrenderees,  Who  ihould 
have  the  land,  their  two  furrenders  being  only 
prefented,  and  not  the  firft;  no  court  being 
held  till  after  all  the  furrenders?  And  it  way 
adjudged  for  the  fecond  furrenderee;  for  till 
prefentment  he  had  the  whole  eftate  in  him; 
and  it  is  faid  in  the  cafe,  that  if  the  furrender 
had  firft  been  prefented,  all  mean  ads  had  been 
void  {  but  because  that  furrender  was  not  pre- 
fented, it  was  void.  It  feems  this  mud  be  unr 
derftood  if  the  money  had  not  been  paid,  or  a 
court  had  been  held  before  the  money  was  due, 
and  there  the  furrender  bad  been  prefented ;  for 
it  feems  the  prefentment  of  the  firft  furrender, 
after  the  payment  of  the  money,  had  been  void, 
becaufe  the  furrender  was  void  then^  and  a  void 
furrender  cannot  be  prefented ;  and  until  a  fur- 
render be  prefented,  it  cannot  bind  the  interdO: 
of  the  land ;  jfed  quare  ? 

If  a  copyholder  die  feifed,  and  thp  lord  admits  3  ^^  »^ 
a  ftran^er,  this  is  no  dilTeiiin  to  the  copyholder, 
but  he  is  tenant  at  will  {d). 

(0  [Sec  anu,  220.  N.  XCV.]      (^  [Sec  N.  CXXIX.] 
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y«iv.  144,  ^.  There  are  two  cafes  which  feem  to  be  diredly 
againft  admittances  by  implication  ;  the  one  is. 
If  a  copyholder  furrenders  to  the  ufe  of  ano- 
[  282  ]  ther,  and  the  tejluy  que  ufe  before  admittance 
furrenders  to  the  ufe  of  another,  and  the  lord 
admits  him,  that  this  is  no  admittance  of  the 

cro.ja.  403.  firft  cejltiy  que  ufe(e).  The  other  is,  A  copy- 
holder furrenders  to  the  ufe  of  another,  and  he 
enters  and  pays  rent  to  the  lord,  that  this  is  no 
admittance  of  ceftuy  que  ufe;  and  the  reafon 
given  is,  becaufe  the  cuftom  (of  furrendering 
into  the  hands  of  two  cuilomary  tenants,  and 
prefenting  it  at  next  court)  is  flri£b  and  ought 
to  be  purfued.  But  however  there  are  cafes  of 
admittances  by  conftrudion  and  implication, 
without  any  exprefs  admittance ;  and  as  the  laft 

1Rai.Abr.56s.  cafe  is  reported  by  RoIU^  it  is  faid  that  the  ac- 

%  Sid.  02.  A  •  »  . 

ceptance  of  rent  out  of  court  from  the  cc^uy 
que  ufe  (the  lord  knowing  of  the  furrender)  is 
an  admittance  in  law  [f) ;  yet  as  the  cafe  is  re^ 
ported  by  Croke^  judgment  is  given  for  the 
leflee  of  the  heir  of  the  furrenderor.  If  we 
look  to  the  reafon  of  the  thing,  we  may  con«- 
5BUW.230.  elude,  that  any  thing  that  exprefles  the  lord's 
confent  to  the  furrender,  fhould  amount  to  aa 
admittance;  for  it  is  his  confent  only  that  is 

(#)  [Sec  ante^  275.  {q)  \  and  next  page  N.  CXXX.J 
(  / )  [See  ante^  278*  and  poft.  next  page  \  and  fee  further 
of  Implied  Admiffions,     Fijbtr  on  Capyh.  134,    Vzn^  CapjL 


(t\  b.)     Caltb.  62,  5O 
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requifite  after  the  furrender,  to  make  the  fur- 
renderee  a  tenant;  and  what  matter  is  it  whe^ 
ther  that  be  done  by  a  domihus  concejjit  ^  ad^ 
mtjfus  ejl^  or  by  any  ad  that  amounts  to  as 
much  ?  There  is  a  cafe  in  Rolls  too,  where  the  1R0i.Abr.5p5. 
furrender  of  a  perfon  before  admittance,  and    [  283  ] 
acceptance  of  the  lord  of  the  furrender,  was 
conftrued  to  be  firft  an  admittance,  and  then  a 
furrender;  for  the  lord,  by  accepting  the  fur- 
render,  implies  he  admits  him  able  to  make 
one(^).     And  by  the   fame  reafon,  that  the 
acceptance  of  a   furrender  before  admittance 
amounts  to  an  admittance,  the  adn^ittance  of 
fuch  a  furrenderee^s  furrenderee  is  a  good  ad- 
mittance of  the  firft  furrenderee  (^).     If  a  fine  3B»^•*3^ 
be  accepted  of  one  as  a  copyholder,  this  amounts 
to  an  admittance.     Accepting  rent  from   the 
hands  of  the  two  tenants  into  whofe  hands  the 
furrender  was  made,  doth  not  amount  to  an 
admittance  of  c^uy  que  ufe^  becaufe  the  lord 
may  receive    it    of  them    without   defigning 
thereby  any  thing  to  a  third  perfon ;  but  if  he  3  b«i*-  »*s- 
takes  it  from  them  as  from  <e/luy  que  u/e^  it  is  an 
admittance.     This  is  the  fame  cafe  as  that  re- 
ported by  Croke ;  but  Croke  reports  it,  that  ac- 
ceptance of  rent  of  cejluy  que  ufe  is  no  admit- 
tance; Rolls^  that  it  is  an  admittance  (the  lord 
knowing  of  the  furrender).    Buljlrode  reports  it 
as  paid  by  the  two  tenants,  into  whofe  haads^ 

• ~ ^ ; ^ ^^ I 

(^)  [See  N.  gXXX.J 
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i^c.  and  then  fays,  it  is  no  admittance ;  but  If 
he  had  fhewn  that  the  lord  had  accepted  the 
rent  as  of  his  copyholder,  then  he  faith  it  had 
been  a  goo^  admittance. 
[  284  ]       LeflTee  for  life,  years,  or  will,  of  a  manor» 

cru^car?  556.  acccpts  a  furrcnder,  and  then  his  intereft  deter- 
mines, the  next  lord  ihall  be  compelled  to 
admit.     It  feems  if  a  fteward  have  his  office 

iLd.  Raym.  cxcrccnd.  pCT  ft  vcl  fufficictit.  dcpuL  (i&)  he  may 
exercife  by  deputy,  though  there  be  no  cuftom. 

xLeo.  aSR.  Scd  qu(sre  ?  but  if  that  claufe  be  not  in,  it  feems 
he  cannot  make  a  deputy,  becaufe  it  is  an  office 
of  truft  (/) :  But  any  ad  of  fervice  may  be  done 
by  one  as  fervant  to  the  deputy,  a  fortiori  to 
the  fteward,  as  to  take  furrenders,  make  grantt 
by  copy,  and  admittances  {k), 

rtoph.ix7,8.  The  entry  of  compcrtum  eft  per  bomaffm 
doth  not  make  an  admittance,  for  that  only 
{hews  there  was  a  furrender,  biit  implies  no 
aflent  to  the  furrender  j  but  the  entry  of  ^^ 
domino  pro  fine  ^  fecit  domino  fidcl  ^  ^dmif 
that  is  the  admittance.  It  is  faid  that  in  this 
cafe  the  furrender  was  prefented,  and  the  fur- 
renderee  accepted,  and  a  copy  granted  him^ 

(A)  [Of  if  a  grant  of  ftewardfliip  be  to  a  pcrfon  nO^^ 
heirsy  or  to  bim  and  bis  affignu     See  a  Mro»Ml.  337*  *'^ 

(1)  [See  Co.  Copyh.  f.  46.  j  and  fee  alfo  i  Hut.  2fW> 
163.     Sec  tooT/Vf.  Steward  (I  &  K).  and  pofi.  320.I 

{t)  [Set  Cam.  Rep.  84.  I  Lord  R^m.  658-  '  *^9*' 
fifl^  3M-  ^^fl   .  . 
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and  lie  furrendered  again;  and  this  furrender 
was  prefented,  and  a  copy  granted,  and  he  ac- 
cepted as  a  copyhold  tenant.  In  this  cafe  nothing 
is  faid  to  be  refolired,  but  the  court  faid  that  he, 
to  whofe  ufe  the  furrender  is  made,  had  not  any 
eftate  before  admittance ;  but  they  faid  nothing 
to  the  point,  whether  he  were  admitted,  or  not.  [  285  ] 
But  it  feems  that  in  that  cafe  there  is  a  very 
good  admittance;  for  he  was  accepted  as  te- 
nant ;  and  I  (hould  think  it  was  that  made  him 
tenant,  and  not  the  entry  of  it  in  the  roll. 

If  one  who  hath  a  tortious  eftate  takes  a  fur- 
render, and  his  eftate  end  before  admittance ; 
quarcy  Whether  the  right  owner  fhall  not  be 
compelled  to  admit,  fince  he  is  compellable  to 
take  fuch  furrender  (/)  ? 

A  copyholder  furrendcrs  to  the  ufe  of  another  « sid.  37.  (t. 
and  his  heirs,  the  ce/fuy  que  ufe  dies  before  ad- 
mittance, his  heir  being  beyond  fea ;  one  comes 
and  is  admitted  in  the  name  of  the  heir,  who 
confents ;  this  is  a  good  admittance  [m).  But  it 
feems  the  lord  is  not  compellable  to  admit  by 
another,  becaufe  the  corporal  fervice  of  fesJty 
is  due  to  him  (»)•  If  a  furrender  be  to  the  ufe 
of  J.  S.  and  y.  iV.  is  admitted,  and  y.  S.  con- 
fents, this  is  a  good  admittance;  quare  of 
it(o)?. 

(I)  [See  4  Co.  24.  a.  and  ante^  198  ^  and  257.  N.  CXX.] 

(m)  [See  ante^  252.  N.  CXIII.] 

(ir)  [SecMU,  216.  ii).]         io)  [See  N.  CXXXI.) 

A  copy- 
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B  Leo.  too»  A  copyholder  in  fee  dies,  his  heir  enters  and 

makes  a  leafe,  the  leflee  may  maintain  e/cSion. 
Jirtna^  without  the  admittance  of  his  lefTor  (/), 
or  prefentment  that  he  is  heir.  But  it  was  held 
in  the  fame  cafe,  that  thirty  years  having  in- 
curred between  the  death  of  the  copyholder  and 
the  making  the  leafe,  that  being  his  own  de- 

[  286  ]    fault,  fhould  hinder  him  of  the  power  of  mak-* 
ing  the  leafe,  had  he  not  (hewn  good  matter  to 
have  excufed  the  default.     The  rcafon  of  this 
feems  to  be,  beciufe  the  law  cafts  the  eftatc 
upon  him  by  defcent,  and  fo  enables  him  to 
inake  a  leafe,  left  otherwife  there  being  no  court 
held  in  a  great  while,  he  fhould  lofe  the  profits 
^         of  the  lands ;  and  fo  the  law  cafts  the  eft^e 
upon  him,  and  helps  out  the  defed  of  an  ad* 
miffion ;  but  yet  only  pro  tempore ;  and  there- 
fore the  heir  muft  be  admitted ;  for  an  eftate  at 
will  is  not  in  itfelf  defcendabler;  therefore  where 
the  heir  is  guilty  of  a  fupine  negligence,  the 
reafon  for  the  law's  cafting  the  eftate  upon  him 
ceafes,  and  it  will  reckon  no  eftate  in  him,  and 
confequently  he  cannot  demife  (y).   That  which 
excufed  the  admittance  for  nineteen  years,  was 
non-age  in  the  heir;  for  it  was  refolved  that 
the  heir  during  his  non-age,  was  not  bound  to 


.  Ip)  [Sec  antr^  162.  (k)  i  .and  fee  alfo  Bull.  Nt.  Pri.  107. 
where  it  is  (aid,  that  be  can  only  mak^.a  l^eafe  to  try  bis 
titli  before  admittance.]  .    . 

(y)  [See  N.  CXXXII.J 

.  ,.  pray 
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,pray  admittance,  or  tender  his  fine  (r).     And  if 

the  death  of  the  anceflor  be  not  prefented,  nor 

proclamation  made  for  the  heir  to  come  in,  X^c. 

he  is  not  prejudiced,  though  he  be  of  full  age  (/)•  4L«>.  30. 3«^ 

.    A  copyholder  of  inheritance  of  a  manor  of 

the  king's  is  oufted ;  no  eftate  is  gained  hereby 

to  the  wrong-doer,  but  only  a  bare  poffeffion. 

My  lord  Coke  fays,  peradventure  if  a  copyholder  co.cop.  10^  5* 

languifliing  in  extremis^  furrenders  out  of  court   [  287  ] 

to  the  ufc  of  his  coufm,  or  to  any  other  upon 

confideration  of  affediion,  blood,   or  the  like, 

and  recovers  his  health  before  prefentment,  this 

furrender  is  revocable  (/)  j  but  by  his  faying  a 

furrender  out  of  court,  it  feems,  if  it  were  made 

in  court,  that  it  were  not  revocable,  for  then  he 

ihewed  a  more  fettled  defign ;  and  by  his  faying 

before  prefentment,  it  feems  that  if  it  were  pre- 

featcd,  it  were  not  revocable  {u) ;  for  then  the 

land  is  bound.     By  Wray^  if  a  copyholder  fur-  1  l«>  io». 

render  in  extremis  to  the  ufe  of  himfelf  for  li|e, 

^c.  this  furrender  (hall  fland,  becaufe  of  the 

cftate  referved  to  himfelf.     This  feems  plainly 

to  warrant  the  aforefaid  opinion  of  Coke. 

The  lord  may  avow  upon  the  heir  for  rents  co.  cop.  iw. 
and  fervibes  before  admittance  (w),  but  he  is  not 

(r)  [See  ante^  230,  i  ;  and  fee  iXtoJlaU  9  Gio.  ^.29; 
and  ^2/?.  293.  N.  CXLIV.] 

(1)  [See  anti^  230,  u  i  Lion.  xoo*  Can  128.  3  Ibid. 
221.  CW.  294.  acc^l 

(/)  [See  N.  CXXXIIL]        {u)  [See  N.  CXXXIV.j 

M  [See  N.  CXXXV.] 
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complete  tenant  before  admittance  {fc)j  for  ht 
cannot  maintain  a  plaint  in  nature  of  an  aifife 
before  admittance  [y) ;  but.  it  feems  he  may 
have  aflife  of  Mortdanceftor  upon  bis  anceftor's 
admittance  (25).  ^are^  Whether  a  feme  be  fo 
feifed  to  make  her  bufband  tenant  by  the  curtefy 
before  admittance,  Tvhere  the  cuftom  is  for 
ifoor,  jr7«.  tenancy  per  curtefy  {a)  ?  It  feems  reafonable  it 
fliould  make  the  hufband  tenant /^r  curtefy,  as 
[  288  ]  ^^^^  ^s  *^^  pofleflion  of  the  brother  before  ad- 
mittance make  the  fifter  heir ;  and  by  the  fapic 
reafon  the  widow  fhall  have  her  widow*s  eftate, 
though  her  hufband  was  not  admitted  {b). 

{x)  [But  he  has  title  againft  every  one  but  the  lord,  as 
t^eil  before  as  after  admiffion.  See  2  Durnf*  it  Ewft^  197, 8« 
zn^  ante^  i63«  N.  LXXV.] 

{y)  [Kitch.  60.  a,  &  B.  Co,  Cofyh.  f.  41.  7>.  94.  and  fee 
Moore^  272.     Ca*  425. 

It  is  faid  that  he  (hall  not  be  firora  on  the  hooMge 
before  admiffion  {Kitcb.  87.  h.  and.C^.  M  fupJ\.  But 
furely,  if  an  heir  were  fworn  on  the  homage,  would  it  aot 
be  an  adniiffion  in  effe£l  f  What  could  more  firongly  confeis 
him  a  tenant?] 

{%)  [See  Co.  Copyb.  f/4T.  9r.  94.  contra.  And  fibfrr, 
Whether  fiich  plaint  in  nature  of  a  writ  of  Mtrtiamftw 
eyer-lay  of  copyholds?  See  F.  N.  B.  122.  (1),  &  D.(r)« 
3  £/•  Ctfffzm.  .1 84,  7*  c.  10.  i  BLTraSsy  1223  ciutioa 
from  Braffon^  {Fide  Bra£f.  lib.  i.  c.  11.  f.  7.  «.)] 

{a)  [That  the  hufband  in  fuch  cafe  ihall  6e  tenant  by  the 

curtefy.  See  Moore^  271,  a.    Ca.  4^5— 597-  G»-  813*  mk 

JFatk.  on  Defc.  c.  i.  f.  2.  p.  $3.  n,  (8).] 

.  {b)  [Scci/tt//.  18.    /i?*.  i8i.  244.    ff^afk.onDiJii  c.U 

f-  2.  p.  53,  4.  notes.     1  Roll.  Ahr.  Cofyb.  (M).  502.  ^  U 


tffr.] 
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If  there  be  a  cuftom  to  furrender  out  of  court  '  ^;\*S' 

p  I  Ld.  Rs^m. 

into  the  hands  of  two  cuftomary  tenants,  a  76. 
furrender  to  the   heir  of  a  copyhojder  before 
admittance  is  good.     If  a  copyholder  of  inhe- 
ritance furrenders  this  to  the  ufe   of  another, 
and  his  heirs,  and  the  furrenderee  die  before 
admittance ;  quare^  Whetber.  his  heir  be  in  by 
purchafe  or  defcent?   It  was  the  opinion  of  J  ^^f  37.61. 
juftice  Newdigate,  that^he  was  in  by  purchafe;  ^v  . 
and  accordmg  to  this  is  Rolls.    But  the  opinion 
of  Glyn  was,  he  was  in  in  nature  of  a  defcent ; 
and  fo  are  fome  other  opinions  that  are  more 
late  (f).     Therefore  it  was  held,  if  land  of  the  Qh«^>  ^vwe 
nature  of  borough  Englt/b  be  furreAdered  to  ope  ^""^ 

and  his  heirs,   and  he  die  before  admittance, 
that  the  youngeft  fon  fhall  be  admitted ;  and  » Ld-  ^^wl 
this  opinipn  foems  to  be  very  reafonable,  for  '"^  * " 
bcirs  were  in  the  limitation  certainly  as  words 
of  limitation,  and  not  of  purchafe ;  and  cer- 
tainly there  is  as  much  reafon  to  adjudge  the 
heir  in  by  defcent  here,  as  there  is  to  adjudge  <  co*  zo6* 
an  heir  in  by  defcent  where  a  recovery  was  had 
againft  the  anceftor,  but  not  executed  till  after 
his  death ;  becaufe  the  ufe  might  have  vefted    [  2S9  1 
during  the  life  of  the  anceftor ;  and  becaufe  the 
execution  hath  a  retrofped ;  and  in  truth  the 
cafe  of  4  furrender  is  juft  the  fame,  for  ad- 
mittance might  have^  been  in  the  life  of  the 


(c)  [See  tyatk.  on  Difc.  c.  i«  f.  i.  p.  20.  and  the  books 
there  referred  to,  acc^i  ^<1  ^^  s^l^o  <^^h  220.  («)•] 

X  anceftor; 
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anceftor ;  and  when  it  was  fiad^  it  ^ad  a  rC'- 
trofpcd(^).                                        '*'     ;' 
*^Leo^*  3-           One  jointenant   copyholder  releafes  i6  his 
Dyer,  251.  a,     companion  5  this  is  good,  becaufe  both  ^cre 
admitted  to  the  whole  (<?).     A  copyholder  in 
'  fee  furrenders  into  the  hands  of  the  lord,  to 
the  intent  the  lord  fhoiild  grant  them  ^/r  novo 
to  him  for  life,  and  then  to  yi  S.  his  wife, 
during  the  nonage  of  the  fon  and  heir  of  J).* 
the  copyholder,  then  to  the  fon"  in  tail;  the 
copyholder  died,  aiid  then  the  lord  granted  the 
lands  accordingly  to  the  wife,  dtiriiig  the  non- 
age of  the  heir,  he  being  then  but  five  years 
old ;  the  wife  took  another  hufband  and  died ; 
the  hufba,nd  by  the  opinion  of  two  judges  was 
to  have  the  land  duriftg*  the  nonage  of  the  heir, 
without  any  new  admittance  (y)j  if  fo,  then 
it  feems  he  fhall  pay  no  firte,  for  a  fine  is  due 
upon  the  admittance  {g).    By  the  fabre  juftices, 
if  there  be  a  copyholder  for  years,  and  he-dics, 
his  executors  fhall  have  the  term  .withotrt  any 
hew  admittance*     But  JVeJion  to'  the  contrary. 
But  however  the  opinion  feems  rcffftnable',  for 
[  290  ]   they  continue  the  poffeffion  of  the  .teftatdr,  and 
have  it  only  to  his  ufe  [Ij]. 
I •  ' 

(i)  [Of  the  relation  of  the  adqciittance  to  the  furrendert 
fee  5  hurr.  2785— 7-  and  anU^  163.  N.  LXXV.  1\%. 
N.  XCI v.]  (/)  [Sec  anti^  157.  N.  LXIX.] 

(/>{;SecN.CXXXVI.] 

\g)  [Scetfff^,  2i8*  (/) ;  119.  (^).J 

(A)  [SecN.CXXXVlI.] 

Ccjluj 


COt>YHOLt)  TENURES. .  296 

.  Ctfiuy  que  ufe  cannot  enter  or  have  trefpafs  cro.  £i.  349- 
againf^  any  body  without  admittance,  unlefs 
there  be  a  fpecial  cuftom  for  it.  Th^re  is  a  cafe 
in  Ydv*  l6»  where  it  is  faid  upon  motion  to  the 
courts  it  was  agreed  by  the  four  juftices,  that  if 
a  copyholder  furrenders  to  a  ftranger,  and  the 
fteward  will  not  admit  him,  and  the  flranger 
enters  and  occupies  the  land,  and  the  lord  lets 
to  another  to  try  the  title,  and  he  brings  tytOi^ 
ment,  the  occufuer  may  plead  Not  guilty,  and 
it  fhall  be  found  for  him  (1) ;  and  then  the  re*^ 
port  of  the  cafe  goes  on,  and  it  is  faid,  quate 
rationem  t  for  if  it  be  in  re(pe£fc  of  the  poflef* 
fion,  it  feems  the  title  of  the  lord  is  elder,  by 
reafon  he  has  right  and  title  to  the  freehold^ 
^c.  and  then  it  is  faid,  quarCy  Whether  the 
reafon  be  not  becaufe  the  lord  is  particeps  cri^ 
minis  f  for  it  (hall  be  intended  that  he  would 
not .  let  the  fteward  admit.  Then  the  report 
gpes  on  and  (ays,  Nota^  the.  furrender  was  but 
of  a  cQpyhdd  to  him,  ^  tribus  qfftgnatis  fuis^ 
£0  that  by  his  death  the  eilate  in  the  copyhold 
determined,  i^c.  This  is  a  very  ftrange  report^ 
for  the  quares  and  reafons  of  the  cafe  confound 
it.  It  feems  to  mCf  that  the  reafon  of  the  cafe  [  291  ] 
was,  becaufe  that  after  the  furrender,  the  eftate 
continued  in  the  furrenderor,  and  not  in  the 
lord  $  and  fo  the  poflefGon  of  the  furrenderee 
was  illegal  againft  the  furrenderor;  yet  it  was 

(0  [See  N.  CXltXVItl.] 

X  a  good 
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good  againft  every  body  elfe,  and  fo  againft  the 
lord's  leffee ;  for  wh^n  the  lord  refufes  to  admit, 
Tothn,65.       the  way  is  to  compel' him  in  chancery;  and  no 
Its.  i9s^^      afiion  upon  the  cafe  lies  againft  the  lord  for 
cro"ja.  368.     non-admittance  {k).     It  is  faid  in  Lex  Cujl.  158. 
^And!*i9».      that  an   a£kion   lies  for  the   furrenderor ;  fed 
1  Sid.  58.        qtiare  (/)  ^  Indeed  the  reafon  given  was,  becaufe 
the  furrenderee  hath  no  intereft  which  the  fur- 
renderor hath.     It  feems,  if  a  man  enter  into 
his  wife's  lands,  and  makes  a  leafe,  and  flie  dies 
before  admittance,  yet  fhe  leafe  made  is  good  \m). 
The   iltue   in   th?   cafe   between  Wheeler  and 
Honor^  was,  Whether  the  fine  to  be  paid  by 
copyholder  was  certain  or  uncertain  ?  arid  the 
verdid  was,  that  they  were  certain.     In  this 
cafe  it  was[held  by  two  juftices,  and  denied  by 
,  no  body,   that   debt  lay   for  the  lord  for  fiis 
t  Sid.  58.         fine(«).     It  feems  it  lies  in  any  caiej  for  the 
verdidt  ifindiog  that  copyholders  ought  16  pay  a 
fine  certain,  did  not  any  more  entitle  the  lord  to 
«fa.447-        his  adiori  of  debt,  than  he  Was  before:  and  it 
feems  to  me,  that  if  upon  demand  he  refufes  to 
[  ao2  ]   P^y  ^^  fi"^^>  ^^  ^s  ^  forfeiture  (©)•     It  is  made  a 
s  quare  in  that  cafe.  Whether  if  a  copyholder  Jin 
fee  die,  and  his  heir  waves  the  polTeflion,  aid 


(i)  [Sttanti^  157.  N.LXXII.  163,  N.  LXXVJ 
XI)  iSceanti,  157.  N.LXXU.  LexCttfi.  c.  l^.  p.  162. 
where  it  is  faid   to  be  fo  rtfolved  in  Galloway's  cafe, 
26  £//«.] 

{m)  [See  N.  CXXXIX.]        (»)  [See  N.  CXL.] 

lo)  iScc  aniff  218,  219.] 

refufes 
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refufes  to  be  admitted,  whether  the  lord  fliall 
have  debt  for  the  fine  ?  and  the  reporter  thinks 
he  cannot  wave  the  pofleffion/  which  to  roe  it 
ieems  he  may  do  in  court  of  record^  or  in  that 
cafe  of  copyhold  lands  iri  the  lord's  court  j  arid 
if  he  may  do  it,  then  no  fine  is  due  {p). 

Coke  fays,  treating  of  fines,  that  fome  be  \^j  i  i©ft.  59.  b. 
alteration  of  the  lord,  and  fome  by  alteration  of 
the  tenant ;  but  that  a  cuflom  to  pay  a  fine  at; 
eyer)r  alteration  of  the  lord  {g)  is  not  good  $  bftt 
a  cuftom  to  pay  upon  the  death  [q)  of  every 
lord  is  good,  ^are^  Whether  a  fine  be  due 
of  common  right  upon  the  alteration  of  the 
lord  by  death  ?  it  feems  It  is  not  (r),  but  only 
where  there  is  a  particular  cuftom  foy  it ;  though 
my  lord  Coke's  words  are  general,  and  may  be 
interpreted  either  way. 

It  is  faid  to  be  refolved  in  Keble^  that  if  the  xKcb.15. 
lord  referve  rent  upon  a  leafe  for  years  of  the 
freehold  of  the  copyhold,  the  refervation  is  not 
good.     The  meaning  of  this  muft  be,  either 
that  the  lord  referves  a  rent  upon  a  leafe  of  the 
freehold  of  the  copyhold  lands,  or  elfe  that  he 
referves  the  copyhold  rents  to  himfelf,  fo  that 
the  leflee  Ihall  hot  have  them ;  in  both  which    [  293  } 
fenles  the  cafe  feems  unreafonable ;  for  in  the 
laft  fenfe  I  can  fee  no  reafon  why  he  fhould  not 
r-eferve  the  rents  as  rents-feck  to  himfelf;  and 


(p)  [See  N.  CXLL]         (y)  [See  N.  CXLII.1 
(r)  [Sec  N.  CXLIIL]  *       ^ 
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in  the  Pthf^r  oafe  fur^ly  the  refcrvation  muft  W 
good^  forit  feems  to  be  a  grant  of  the  reverfioa 
cro.  EL  499.     for  fo  many  years  j  for  by  force  of  fucb  leaf? 
the  leflee  will  have  alt  the  fervices  pf  the  Qopy- 
hoIder«  and  take  advantages  of  forfeuvres^  in 
".    refpe^  whereof  a  rent  may  be  referved*  There- 
y    fore^  where  it  is  adjudged  that  where  a  lor4 
made  a  leafe  for  years,  to  commence  after  the 
determination  of  a  copyhold  eftate  for  three 
a  Sid.  165.       liyes  (where  the  cuftom  was  for  a  woman  to 
have  her  widow's  eftate)  that  the  leafe  (hould 
commence  prefcntly  in  point  of  computation, 
though  not  in  ppint  of  intereft;  it  feems  that 
muft  be  underftood  of  intereft  in  pofleflion^^  for 
furcly  fuch  a  leffeje  fhall  have  the  fervices,  tfr. 
4  Co.  27.  Infant  copyholder  makes  a  leafe  for  years, 

Noy,  93.    '      and  at  his  full  age  accepts  the  rent,  this  makes 
RohRcp.^»56.    the  leafe  good  [s] :  fuch  a  forfeiture  fliall  not 
^'**'         bind  an  infant,  no  more  than  if  being  tenant 
for  life  of  freehold  lands,  he  makes  a  feoffment 
in  fee ;  but  if  he  accepts  the  rent  after  full  age, 
then  the  forfeiture  ihall  bind  him,  as  it  ieems. 
It  feems  the  lord  may  enter  for  the  forfeitpre 
[  2^94  ]     during  the  nonage  (/),  and  need  not  day  to  fee 
whether  the  infant  will  accept  the  rent  or  no, 
ibr  the  particular  prejudice  done  to  the  lor^s 


(x)  [Of  making  a  voidable  leare  good  by  acceptance  of 
rent,  &:c.  lee  (Jowp.  482.     Jenkins  J.  Yate  «.  Churcb. 
3ee  alfo  3  Durnf.  and  JSa/l^  171.  and  next  noti^] 
, .  (f)  [See  N.  CXLIV.J 

and 
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and  if  he  ihould  flay  his  acceptance  of*  fervlces 
from  the  infant^  in  the  mean  time  it  would  be  a 
diipeiifatibn  for  the  forfeiture^  But  then  the 
infant  at  his  full  age,  by  difagreeing  to  the  leafci 
may  avoid  the  forfeiture.  Cuftom  that  'jpon 
payment  of  ten  years  rent,  the  lord  (hall  iicenfe 
to  let  for  ninety-nine  years  ;  and  if  he  will  not  ^ka,  344. 
Iicenfe,  the  tenant  may  let  without :  adjudged  a 
good  cuftom  ;  yet  the  licence  feems  unneceffary 
here,  fince  it  may  be  done  without  it  (i/). 

Lord  of  a  manor  grants  a  copyhold,  render*-  1R0i.Abr.45a 
ing  x^vAprafat.  domino  tdfervitia  dcjure  dtbita 
l^  confueta.     This  rent  fliall  go  to  him,  his . 
heirs  and  affigns ;  fed  qttare  f  for  in  cafe  of 
freehold  lands  it  is  extinA  by  the  lord's  death ; 
otherwife  if   the    refervation    were   generally  ,iDft.47,  a. 
made,  and  not  to  him.     The  reafon  of  the 
diverfity  may  perhaps  be,  becaufe  of  the  claufe 
^  fervitia  prtus  debita  ^  conjiieta^  which  feems 
to  intend  the  continuance  of  the  fervices,  du- 
ring the  leafe ;  for  elfe  the  grant  of  the  copyhold 
wiU  not  bind  the  heir;    and  it  feems  to  be 
the  deGgn  of  the  grant  of  the  copyhold  to  be 
good  during  the  term.     And  though  lefs  fer- 
vices are  referved  than  ufually  were,  that  thereby    f  20  c  1 
the  grant  may  be  avoided;  yet  the  intent  and 
purport  of  that  claufe  per  fervitta  prius  debita 
&f  confueta^  feems  to  be  to  continue  the  rent 
during  the  eftate,  becaufe  rent  was  a  Jervitium 

1'       .      ' ■■    ■■"    ■■■■■" «  ■■■  ■      .    ■   ■   1    .    .1       ■        I      ..    I mn 

i 

(tt)  [SecN.CXLV.]    *  \ 
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prius  debit.  &f  cotifuet.  though  not  fo  Btde  rent  j . 
and  if  more  be  referVed,  then  the  reitt'cnuft  bc> 
paid  alfb,  during  the  whole  tefm,  by  force  of 
that  claufe^  becauie  rent  ufed  to  be  paid ;  and 
though  not  fo  much,  ytt  that  being  the  only 
rent  referved,  and  the  old  fervices  being  to  be 
continued  by  force  of  that  claufe,  the  whole 
mufl  be  paid,  for  that  feems  the  intent  of  the 
parties,  and  there  is  no  gtiound  for  aw-  appor*^ 
tionment.      But   then   if   ilo  rent  havic  been 
uftd  to  be  paid,  quare  of  that  ?     But  grants 
of  ropy  and  furrenders  ate  not  conftru«d:  aa^ 
deeds  are,   but  have  a   more  equitable  con* 
ftru€tion(w),  and   therefore  it   may  be  ^ood 
in  fach   cafe.      This  diftindion    is   taken  iflt 
roph.  188.       Popbam. 

A  copyholder  made  a  leafe  ioc  j^ds^  by 
licence,  the  lefTee  dies;  this  ihall  not  be  ac^ 
counted  aflets  in  the  hands  of  the  executor  i 
otherwife  if  the  leafe  had  been  for  but  a  year, 
becaufe  this  is  an  eftate  at  common  law(x), 
and  the  other  but  a  cuftomary  t^2Xit  %  fed  quafre^ 
Whether  the  executor  be  not  compellable  to  pay 
[  296  ]  debts  with  the  profits  ?  for  though  the  eftate  be 
not  extendable,  yet  it  is  unreafonable  he  fhould 
take  the  profits  to  his  own  ufe,  while  debts  go 
unfatisfied*  It  feems  by  this  diftindion,  that  a 
leafe  for  a  year  of  copyhold  lands  is  extendable; 
and  indeed  it  may  as  well  be  in  the  hands  of  i 


(w)  [Sec  N.  CXLVL]        (*)  f Sec  N.  CXLVII.] 
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creifitor  fbr  a  feav^  ^thout  tbe  lord's  licefice, 
ad  in  a  liffee'«  hand»(j').  It. is  true,  copyhold; 
laads  are  not*  afiets  in  the  hands  of  tbe  heir^ 
for  it  is  nothing  but  cuflom  that  makes  an  eftate 
at  will  defcendable ;  and  therefiDre  unlefs  there 
be  cuftom  to  make  them  afTets^  they  partake 
only  of  the  qualities  of  an  eftate  at  will,  which 
is  not  to  be  ailets ;  and  it  is  fufiicient.  for  the 
heir  to  plead  riens  per  dijcenl;  and  therefore  the 
profits  of  the  lands  fhall  not.  be  afTets  in  his 
hadds,  becaufe  VktA  defcendable..  But.  though 
tbe  tferm  itfelf  cannot  be  afiets  in  tbe  hands  of 
the  eseoutor^  for  tbe  reafon  aforefidd ;  and  alfo. 
becaufe  it  cannot  be  extended  (j'j^)  j,  yet  the 
profits  when  recdved^  may  be  afl^ts,  for  thea 
they  are  chattels,  and  partake  no  more  of  the 
n^ure  of  cuftomary  hnds;  suid  therefore  it 
feems  reafonable  they  fhonld  be  afiets  iA  the 
hands  of  the  executor ;  Jid  quare. 

,Thc  lord  licenfes  the  copyholder  to  let  for  ^^^Ij;^^^ 
five  years,  and  he  lets  for  three,  this  is  goodi  ^""^  ^""^ 
fo  if  the  lord  licenfe  the  copyholder  for  life,  to    [  297  } 
let  for  five  years,  if  the  copyholder  fo  long 
live,  and  be  lets  ior  five  years  abfolutely,  this 
is  a  goed  purfuance  of  the  licence,   for  the 
liitiitatit:)n  is  implied  by  law,  and  fo  need  not 
be  exptefled ;  but  otherwife  it  is,  ]^d  the  lirni* 
tation  been  during  the  life  of  a  ftranger,  had 
the  copyhdder  had  a  fee.    A.  hath  a  licence  to  S«-  ^^  394* 

* '^  Moor,  5,0. 

{y)  [Sec  N,  CXLVIII.J        ijy)  [Sec  N.  CXLIX.] 

let 
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let  for  twentj-onfc  years  from  Micbcfclmsff  \^^ 

and  he  makes  the  leafe  to  begin  from  Cbrifimas 

next ;  this  is  not  warranted  by  the  licence.     It 

was  the  opinion  of  my  lord  Dyer^  that  if  a 

leafe  be  made  of  freehold  and  copyhold  lands 

together,   rendering  rent,   that  the  rent  (hall 

ifliie  only  out  of  the  freehold,  becaufe  the  leafe 

of  the  copyhold  lands  is  void,  and  becaufe  they 

are  of  no  account  in  law,  and  fo  may  be  com* 

pared  to  a  leafe  of  lands  aiid  goods;  the  rent , 

iflfues  out  of  the  lands,  and  not  the  goods«    But 

cro  iL*6o       ^^  ^  ^^^^  ^  Collins  and  Harding^  it  ,W5|s  held 

t  RiiL  Abr      ^^*'  *^^  ^^^'  iffued  out  of  both,  for  copyhold 

**^dLAbr      lands  may  be  diftrained  upon*     This  opinion 

2S4.  feems  very  reafonabie,  for  the  leaie  is  good 

againft  every  body  but  the  lord,  and  is  not  a 

void  leafe;  ibr  if  the  leitfe^  w«re  oidy  made  of 

the  copyhold  lande,  fUrely  tiie  leflbr  has  xemcdy 

for  the  rent ;  and  then  the  joining  freehold 

[  2^  ]   lands  with   the  copyhold  can  make  no  al^ 

teration. 

a  Lea  3x5.  A  copyholdcr  makes  a  leafe  by  licence  for 

years,  rendering  rent,  and  then  grants  the  rent 

over  to  another  by  deed ;  the  leOfee  attorns ;  it 

was  held  to  be  a  good  grant  of  a  rent-feck,  but 

that  the  grantee  could  not  have  debt  (js),  becaufe 

he  was  not  fkvy  to  the  contrail  neither  hath  he 

'  the  reverfiom     Leffee  for  years  of  a  manor 

I  Kcb.  x6.       grants  licence  to  fell  timber ;  it  feems  this  is  good 


(%)  [SctN.CL.] 

during 
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during  the  years ;  fo  that  neither  leffee  nbr  lellbr 
can  take  advantage  of  the  forfeiture.  Not  leflbf, 
for  thereby  the  leflce  of  the  manor  would  lofe 
the  fcrvices  of  his  tenant  j  for  he  is  the  lord 
of  whom  the  copyholder  holds,  and  therefore  he 
mud  take  advantages  of  forfeitures,  if  any  body 
can,  which  in  this  cafe  he  cannot  do  becaufe  of 
his  licence ;  but  then  when  his  intereft  is  deter- 
mined,  fincc  there  is  a  prejudice  done  to  th6  in- 
heritance of  the  manor,  it  feems  the  leflbr  m^y 
take  advantage  of  the  forfeiture,  for  the  licence 
determines  by  the  expiration  of  the  years.  When 
a  lord  grants  a  licence  to  feH  timber,  and  then 
grants  his  intereft  over  to  another,  this  deter- 
mines the  licence ;  for  the  licence  is  but  a  dif- 
penfation  with  the  forfeiture,  and  grres  no  pro- 
perty j  but  the  property  being  transferred  to  [  2^  1 
another  before  the  felfing,  there  muft  be  a  new 
licence  to  fell,  becaufe  he  is  not  party  nor  privy 
to  it ;  but  if  the  leflee  fell  tidiber  after  fncb  an 
alienation  of  the  manor,  it  is  no  forfeiture ;  Jid 
quare{a). 

If  the  copyholder  make  a  leafe  for  years  by  iRoajUji. 
the  lord's  licence,  the  le^  may  affign  over  his  ^^* 
leale,  or  make  an  under^leafe  for  years^  without 
any  new  licence ;  for  the  lord's  intereft  is  dii^ 
charged  for  fo  many  years?  • 

Lord  at  will  cannot  give  licence  to  let  for  iRdi.Abr. 
years ;  for  hecannbt  difcharge  the  iordV  intereft  ^"* 
any  farther  than  his  own  intereft  in  the  manor 

(#)  [Sec  N,  CLI.] 

goes; 
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g;oes;  a^4  therefore  if .  the  lord  that,  giiyes  the 
licence  has  but  a  particular  interefl  in  the  manory 
tbeliceace.is.  determined  upon  thedetermioation 

2  Browni.  40.  qf  tjic  lord*8  iqtereil.  The  lord  gives  licence  to 
le;are  upon  condition ;  the  condition  is  held  in 

Owen,  73-  Owfiu  to  bc  void  ;  fed  quare  (b)  ?  A  copyholder 
n^akea  a  Ipafc  for.  years  with  licence,  and  before 
the  years  expire  dies  without  heir  j  fome  are  of 
opinion  t]he  lord,  may  enter,  becaiife  the  eftate 
out  of  which  the  leafe  was  derived,  b  detcr- 

poi>h.in.  n^nqd;  others  fay  th^  licence  ih^l  be  taken 
a^  9,  Qonfirjm^^ion  (r). 

Carter,  6, 7. 12.      A  oppjhplder  in  tail  accepts  a  ^o$nent ;  this 

[  300  ]    deftroyft^npt  the  cuiioi^aj^  to.  his  iflue;  in  taij^  fas 

he  ha^h.  ^p,  power  tp  conclude  him  {^)y  yet  if 

8tn.ii97.  h.e  copwqk*  a  foxiieiture,  and  the  loi^  ^^^^  it 
f^^ms  1^  iflue  is  bopnd^  ijt  beii)g  ^  (ommon  and 
ci^ftpmajry  "^^y  (9,  tut  4)S  the  ^ ntaii  of  copy- 

cro.  £u  459.     hold  landf  (<.}.     If  pQf  feife4  ^f  a  manor  in/ight 

*^  of  h^  wi^,  ift  lands  by  indw^ure  for  yea^^  this 

does  njp^  ^e^hroj  th«  cuf^om,  as  to  tl\e  wife ;  for 
after  the  death  of  her  hufband  (he  may  demife 
it  by  copy  again.  And  by.the  fati^e  rwfon  it 
feetns  hei;  hei(  may ;  fo  if  tenant  for  life  of  a 
m«QM  lets  a  copyhold)  parcel  of  the  aanoifor 
yeairs,  and  dies^  this  (hall  not  de(faroy  tlie  ciiftom» 

l^'%i^^  as  to  him  in  reverfion^  Cbpyholder  accepts  to 
\^  ^8  i^nfl  l)y  hiU>  vader  the  lord's  hai\d ;  this 


(*)  [SceN.  CLIL]  (0  [Sec  N.  CLUIJ 

yi)  [Sec  N.  CUV.] 

(0  [Sec  antiy  177.  N.  jJiXlO.  and  LXXXIL] 

determines 
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determines  his  copyhold.  So  if  lie  accept  an 
cftiate  for  life,  by  parol  (/),  if  Kvery  be  made ; 
ofhenvife  not ;  for  elfe  nothing  but  an  eflate  at 
will  pyfles,  which  cannot  merge  an  eftate  at 
will. 

If  a'bq)ybolder  reledfes  to  his  lord,  this  ex-  Hanoi^st. 
tinguilhei'the  copyhold  {g).     So  if  the  lord  fell  IlcVi^I  * 
the  freehold  of  the  inheritance  of  the  copy- 
hold to  another,  and  then  the  copyholder  re- 
leafes  to  the  purchafer,  this  extinguUhes  the  co- 
pyhold intereft.     But  if  the  Copyholder  be  ouft- 
ed,  and  thereby  the  loid  diifeifed,  and  the  copy- 
holder releafes  to  the  diffeifor,  this  is  of  no  efied.  .  [  30 1  ] 
The  reafon  of  this  feems  to  be,  that  thoi^h  a  re- 
Icafe  cannot  in  its  own  nature  pafe  away  a  pofTef-  ^«>.  jeu  ai. 
fion^  yet  it  may  amount  to  a  figniikation^  of  the 
tenant's  mind  to  hold  the  land  no  longer ;  for  a 
copyholder  is  a  tenant  at  will,  and  therefore, 
though  the  poiTeilioa  be  not  granted,  any  thing 
amounting  to  a  determination  of  the  copyholder^s 
will,  is  fufficient  to  extinguiflx  his  copyhold*     So 
if  tenant  at  will,  of  freehold  lands^  grants  his 
eftate  over,  though  nothing  pafles,  and  the  grant 
is  void,  yet  it  amounts  to  a  determination  c^his  'i^ft.  57.1. 
^IL     But  then  as  to  the  laft  cafe  of  the  difTeifor, 
no  right  to  a  copyhold  eftate  is  extinguifhed  by 
Teleafe,  but  where  the  perfon  that  hath  the  copy- 

(/*)  [A  feofirntnt  niuft  inbvr  be  in  writing,  by  <he  ftatiite 
of  frauds,  19  Cm^.  2.  c.  3.] 

(#)  [See,  as  to  the  rdeafe  of  a  copyholder,  anti,  157. 
N.  LXIX.] 

bold 
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liold  eftate  comes  to  it  ligbtfully,  because  of  the 
prejudieetlic  riglttful  Jord  would  he  at ;  fct  in 
this  caie  he  would  Iofe»  in  his  damages  agaiiqft  the 
difleifor^  the  fine  due  for  admittance }  and  there 
would  be  a  tenant  brought  in  againft  his  will^ 

4G».ft5.b.     and  an  eftatc  at   will  grantable  by  furrender 

'  ^  '^  only^  pafs  by  difieifin  and  xelcafe.  This  cafe  is 
not  therefore  to  be  compared  to  the  cafe  where 
tenant  for  life  releafes  to  him  in  the  reverfion^ 

Qto.  ja.  169.    this  is  of  no  ufe ;  for  it  cannot  be  conftrued  to 

be  a  furrender  {b) ;  and  as  a  releafe  it  cannot 

operate,  and  fo  it  is  of  no  efFedj  but  in  our 

[  302  1   caf^5  if  it^c  but  a  declaration  of  the  copyholder^s 

intent  to  be  no  longer  a  copyholder^  it  is  fuffi* 

BBt  St.  cient.  ^  A  copyholder  bargains  and  fells  his  co- 
pyhold lands  to  the  lord  of  the  manor^  who  is 
only  lefiee  for  years,  the  copyhold  is  not  extin- 
guiihed  ;  for  theldSeeis  lord  of  t|ie  manor,  and 
fo  the  lands  are  always  demifable  by  copy(i). 
And  there  can  be  no  diflference  between  this  cafe 
and  where  the  manor  is  conveyed  away^  togeOier 
with  the  copyhold  at  one  and  the  fame  time. 

^  Lea  73.  Three  fiftets  copyholders  for  Ufe^/ri;^t;e,  the 
eldeft  tenant  in  pofleflion  takes  huiband,  the  lord 
by  indenture  makes  a  leafe  to  the  wife,  the  re- 
mainder to  the  hufband,  remainder  to  the  fecood 
filler,  who  four  days  after  the  making  the  leafe, 
agreed  in  pais^  and  then  took  hufband,  and  ea- 
.  tered ;  and  the  firft  queftion  was.  Whether  the 

(JJ)  [See  N.  QLV.]  ;(i)  ESee  N.  CLVI.] 

'  agreement 
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;  agretni:etit  dia  extinguifti  her  copyhold  jeftate? 
And  the  opitiian  of  tho  juftices  feemed  to  be,  it 
did  twrt;  ^t  judgment  was  given  agitinii  the 
younger  fitter  (i) ;  for  the  cldeft  fifter  not  being 
dead,  flie  could  not  enjoy  her  remainder,  that 
beiftg  to  commence  after  the  death  of  her  fifter. 
Now  this  judgment  might  be  given,  and  the 
firft  pdint  be  left  undetermined ;  for  if  her  co- 
pyhold eftate  were  extind  by  acceptance  of  the 
remainder,  then  to  be  fure  her  entry  was  not 
lawful ;  and  if  it  were  not  determined,  yet  it  [  303  J 
was  held  the  younger  (ifter's  remainder  could 
not  take  place,  becaufe,  according  to  Margaret 
PodgerB  cafe,  the  remainder  was  not  to  com- 
mence till  after  the  eftate  for  life  ended  (/) ;  fed 
quare  farther,  Whether  the  younger  fifter's  re- 
mainder be  not  in  this  cafe  deftroyed  \  for  the 
eftate  for  life  of  the  eldeft  fifter  is  utterly  gone  \ 
for  the  lord  having  made  a  leafe,  can  take  no 
advantage  of  the  forfeiture,  and  then  the  re- 
mainder not  commencing  when  the  particular 
eftate  ends,  it  feems  it  can  never  commence;  iRou-Abr. 
for  there  is  as  much  reafon  to  deftroj  contingent  rii^wii.  153. 
remainders  of  copyholds  as  freehold  eftates(fl?);  Lxcu^'iji. 
ind  this  is  not  like  the  cafe  where  the  lord  feifes  ^*  ^*-*^ 
the  particular  eftate  as  a  forfeiture ;  for  there  it 

(^)  C'/  ^«  diei  younger  of  the  iwd;  the  ficwd  fifter,  not 
tiitibirJ.2 
(/)  [Seetf;y/^,  173.265O 

(m)  [Stb  anii^  263.  N.  CXXII.  Sfld  i  Fimw,  469.] 

remains 
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remains  (as  it  feems)  to  fupport  remaioders*^ 
Hufband  and  wife,  copyholders  infee^  the  huf* 
band  obtains  of  the  lord,  for  money^  paid,  an 
eftate  to  them  in  tail;  the  huiband  dies,  the. 
wife  enters  and  ftifFers  a  recovery^  the  heir  en- 
ters upon  her  by  force  of  the  ftatute  iiILy.  and 
his  entry  adjudged  lawful ;  'foi^  by  her  accept*- 
ance  of  the  freehold  eftate/  the:  copyhold  was 
extinA.  Cuftom  that  copyhold  tenements 
fhould  be  to  the  wife  after  the  hiiiband's  death» 
either  for  a  moiety  or  intierty ;    they   efcheat 

[3^4]    ^^  ^^^  ^^^'  ^"^  ^^  diesi  his  wife  fhall  not 

be  endowed  of   a  moiety;   for  they  arc  not 

2  Sid.  19.      '  copyhold  in  his  hands. 

a  Sid.  18, 141.      .The  king,  lord  of  ajnanor.  and  having  co- 
March,  ao6.  f_    1  1  t      i    •      1  •     f        J  1 

Style,  266.       pyhold  lands  m  his  hands,  grants  them  to  one 

aRoU.Abr.         i-       ..^  .,  ,.  ^  .  ,  .       . 

197.  lor  ufe,  wtthout  taking  any  notice  that  it  is 

c^r*^'      copyhold  land ;  and  it  was  held  that  this  was  no 

deftrudtion  of  the  cuftom ;  but  that  after  the 

'  eftate  for  life  ended^the  lands  might  be  granted 

by  copy  again,,  and  that  the  rule;  that  copyhold 

lands  muft  be  always  demifed  or  demifable  time 

'  out,  hfc.  extends  only  to  common  perfons,  and 

not  to  the  cafe  of  the  king  >  and  the.  reafon 

.  given  was,  becaufe  the  kingV  grants  are  not  to 

be  taken  to  a  double  intent,  viz.  to  pafs  an 

eftate  for  life,  and  to  infranchife  the  lands  too. 

This  cafe  came  in  queftion  afterwards  in  1664, 

and  fo  adjudged  ;  for  the  jury  gave  no  fpecial 

verdid,  but  found  the  lands  to.  be  copyhold, 

which  it  feems  they  would  never  have  ventured 

10  ta 
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to  do,  had  not  the  court  been  dearly  of  opiaion 

that  the  cuftom  waa  not  deftroyed.     But  yet  h  »Rou.  Abr. 

is  faid  in  Lesf  Cuft.  %%%.  that  there  is  a  cafe  in  1  i^oii.Abr. 931- 

^  ^^  Co.  Cop.  J72. 

Rolls  againft  this.   Idea  quare^  fee  Lex  Cufi,  75^,  "*>[J^/p*^"^*- 

80.     If  a  copyholder  hath   had,  time  out    of 

mind,  a  way  over  another  copyholder's  ground^ 

and  he  purchafes  the  iiiheritance  of  his  own 

copyhold,  yet  the  way  remains.     A  copyholder 

marries  the  lady  of  the  manor,  this  is  only  a    [  305  ] 

fufpcnfion  of  the  copyhold  eftate  ;  fo  if  a  Copy-  cro.  el  7. 

holder  hath  the  manor  in  execution :  It  feema 

to  nae  in  this  cafe,  that  the  hufband  and  conufee 

being  lords  for  the  time,  may  make  voluntary 

grants  of  their  own  copyhold  lands,  as  well  as 

of    others   that   come   into   their   hands;    for  cro.ii. 7. 

though  they  are  not  copyholders  (neither  are 

they   fo  when    copyholds    efcheat),  yet    they 

have  copyhold  lands  that  havQ  been  demifable 

time  out  of  mind,  fe?r. 

In  that  cafe  of  the  hufband  he  and  his  wife 
fuffered  a  recovery  of  the  manor  to  the  ufe  of 
themfelves  for  life,  remainder,  Ssfc.  This  w^ 
adjudged  to  be  a  deftrudion  of  the  copyhold  . 
eftate ;  for  then  the  lands  were  conveyed  by  a 
common  law  conveyance,  and  fo  thecuftomwas 
broken.  If  there  be  three  copyholders,  and  one 
takes  an  eftate  by  livery  for  life,  it  feems  this 
does  not  deftroy  the  cuftomary  intereft  of  thofe 
in  remainder  («). 


(;i).[SecN.CLVn.] 

*  y  One 
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J  Rou.  Ahr.  One  is  feifed  of  a  rent-charge  by  prefcription^ 

6(»^,a43-  yet  without  prefcription  he  cannot  diftrain(o) 
the  copyholder's  beads ;  for  the  copyholders 
are  in  by  as  high  a  title,  vi%.  Prefcription*  Co- 
pyholdeiT  for  life,  the  lord  lets  the  manor,  with 
all  mines,  to  y.  S.  who,  living  the  copyholder 
for  life,  enters  and  digs  a  new  pit,  and  takes 
[  3^^  J  coals  and  converts  them ;  the  copyholder  brings 
trover,  and  it  was  held  it  lay  ;  for  that  the 

iRoiLAbr.iofi.  coals,  after  they  were  dug,  belonged  to  the  co- 
pyholder ;  Jed  quarcy  for  they  are  as  much 
parcel  of  the  inheritance  as  timber  trees.  If 
copyholders  prefcribe  to  have  common  in  the 
lord's  wafte,  and  the  lord  deftrdys  the  common 
by  putting  conies  in  it,  every  copyholder  may 
have  an  adion  upon,  the  cafe  againft  the  lord. 
If  a  ftranger  puts  in  his  beails,  whereby  the 
copyholder  lofeth  his  common^  it  feems  he  may 
have  an  adlion  of  the  cafe  againft  him,  as  well 

2  Leo.  2oi>»zi.  2S  diilrain  his  beails  damage- feafant.  But  if  the 
damage  be  fo  little,  that,  notwithftanding,  the 
copyholder  may  take  his  common,  then  it  feems 

a  Brown.  146.  uo  copy  holder  can  have  any  adion,  becaufe  the 
damage  is  not  done  to  him,  but  to  the  owner 

1R0U.Abr.g9.  of  the  foil.  The  fame  law  if  a  ftranger  dig  the 
turf  up  ;  for  though  he  cannot  have  an  adioa 
for  digging  up  the  turfs,  becaufe  they  do  not 
belong  to  him,  yet  if  that,  be  the  means  by 
which  he  lofeth  his  common,  the  lofs  of  his 


(#)  [Sec  N.  CLVIIL] 

common 
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common  is  a  prejudice  to  him,  for  which  he 

may  have  an  aftion^     If  a  copyholder,  by  li-  iRoLAbr.66a. 

cence,  makes  a  leafe  for  years,  and  afterwards 

enters  upon  the  leffee,  he  is  a  difleifor  [p)  for  he 

can  gain  no  particular  eftate. 

If  a  copyholder  die  feiied,  and  the  lord  admits    [  307  ] 
another,  who  enters,  he  is  not  a  difleifor,  but  3J^-»»0' 
only  a  tenant  at  will,  becaufe  the  lord  aflents  to 
his  coming  in  {q). 

How  emblements  {hall  be  difpofed  of  in  co-  lcx  cuft.  %$^* 
pyhold  cafes,  fee  S^^-  ^^S*  ^  ^^^*  ^^^^  7^7-  W  no/**?/ 
Lord  of  a  manor  having  a  copyholder  a  lunatick 
in  his  cuftody,  grants  over  the  cuftody  to  ano- 
ther, who  brings  an  adlion  in  his  own  name  ;  it 
was  held  not  to  be  well  brought ;  for  the  com-  id.  Raymond, 
mittee  hath  no  intereft,  but  only  a  bare  cuftody;  jJ^V,  511. 
and  therefore  the  adion  ought  to  be  brought  in 
the  lunatick's  name ;  and  by  the  fame  reafon, 
the  lord  himfelf  could  not  bring  an  adion  in 
his  own  name ;  for  if  he  had  intereft  himfelf^ 
he  might  have  afligned  it  oven     This  being  a 
bare  cuftody,  the  grant  by  the  lord  could  be  no 
infranchifement  of  the  lands. 

It  was  held  by  Hobart^  that  the  lord  of  a  ma- 
nor de  communi  jure  hath  not  the  cuftody  of  a 
lunatick's  lands  ;  but  there  muft  be  a  cuftom  to 
warrant  it.     But  it  was  refolved  in  the  cafe  be-  cro.  jac.  105* 


(^)  [Per  Coh:  i.  g.  he  is  a  difleifor  of  the  lord  in  whom 
the  frank  tenement  was :  For  bfthe  freehold  only  can  tfierc 
be  a  diflcifin.'  See  i  Roll.  Ahr.  662.  Dijfeiftn  (I),  ;/.  7.] 

(?)  [Sec  N.  CLIX.J  (r)  [See  antcy  250.] 

y  a      '         •         tween 
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tween  Evers  pnd  Skinner ^  that  the  brd  fhould 
have  the  cuftddy  of  one  that  was  mutus  ^/ur^ 
[  303  ]  dusy  and  no  cuftom  was  laid  ;  and  the  queftion 
was  between  the  procbein  amy  and  the  lord  ; 
and  the  reafon  given  why  the  lord  fhould  have 
the  cuftody  is,  becaufe  otherwife  he  would  be 
prejudiced  in  his  rents  and  fervices,  which  rea- 
fon extends  as  well  where  there  is  no  cuftonis 
as  where  there  is.  And  if  the  cuftody  of  one 
that  h  mutus  ^furdus^  of  common  right  belongs 

1  Leo. 266.*     to  the  lord,  by  the  fame  reafon  of  one  that  is 

1  Co.  87.  a.  [unatick  ;  Ideo  quare.  If  there  be  a  cuftom  (/) 
in  a  manor  that  the  lord  (hall  enter  and  enjoy  (/) 
the  lands  during  the  nonage  of  the  infant,  it  is 
a  good  cuftom  ;  for  the  freehold  of  the  land  is 
in  the  lord  («),  and  he  is  tenant  to  the  pra-* 
cipe  (//).  And  an  eftate  at  will  may  ceafe  for  a 
time,  and  revive  again,  as  well  as  it  may  defcend 
by  cuftom. 

Cro.  El.  ^4.  A  lord  of  a  manor  may  avow  for  the  rent  or 

fervice  of  his  copyholder,  in  any  court  at  Wejl^ 

stri.  786.  minfer  ;  for  he  has  an  eftate  at  common  law  in 
the  rent,  and  not  a  cuftomary  eftate ;  and  it  is 
due  to  him  upon  the  fame  grounds  and  reafons 
*  in  law  as  the  rent  ©f  freehold  lands  is. 

iRou.Abr.  lines  for  admittances  and. copyhold  rents  are 


374 


I  Sid.  58.         arrear,  then  the  lord  fells  the  manor  ;  he  is  fans 

(<)  [See  N.  CLX.]  (/)  [See  N.  CLXI.] 

[u)  I  See  anteiist.  N.  LXVUL  and  fee  alfo  zVirn* 

remedy. 
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remedy,  both  in  law  and  equity ;  fed  quart  ( w) , 

for  debt  lies  for  a  fine,  and  if  it  be  a  duty,  furely  carthcw,  91, 

the  paf&ng  away  the  manor  will  not  make  it    r  -^qq  i 

ceafe  to  be  a  duty.     Square ^  Why  he  fhall  not 

have  debt  for  the  rents  due  by  the  copyholder, 

and  whether  the  lord  hath  not  a  freehold  in 

them? 

Copyhold  lands  are  only  impleadable  in  the  cro.  jac.  559. 
lord's  court ;  for  the  common  law  doth  not  take  I  rou.  Ahr.. 
notice  of  fuch  bafe  eftates ;  therefore  if  an  er-  ^^^* 
roneous  judgment  be  given,  no  writ  of  falfe 
judgment  lies,  but  only  a  petition  to  the  lord 
,in  nature  of  falfe  judgment,  or  elfe  the  party 
grieved  may  have  remedy  in  chancery  [x\   One 
recovers  in  a  manor,  no  precept  can  be  made  to 
take  tht pojffe  manerii^  and  give  the  party  poflef- 
fion  by  force;  for  the  law  will  not  fufFer  any 
body  to  take  fuch  power  into  their  hands  with-  3  lco.  99. 
put  the  king's  writ. 

Copyholder's  leafe  is  no  difleifm  to  the  lord.  2Kcb.  598. 
2  Brown.  40.  contra,  i  Brown.  i^Z*  {y) 

If  one  furrenders  to  the  lord,  to  the  intent  he 
fliould  grant  it  to  another,  and  he  admits  him, 


(w)  [Sectfw//,  291.  N.  CXL.  and  fee  3  P.  TFms.  150, 
3  Burr.  1717.  and  note  (l)  to  Co.  Lift.  57.  ^.] 

(a-)  [See  I  P.  fTms.  330.  Show.  Pari.  Caf.  67.  i  Eq. 
Jbr.  121. 1 

(y)  [l  Brownl.  133.  is'alfo  contra^  per  Cur.  fo  ante^  215. 
But  fee  ante^  231.  ace.  and  Fin.  Copyh.  (D.  e)  pL  2.  ace,  cites 
A%,  92.  and  Lat.  199.  per  Cur.  and  in  1  Sali,  186,  7.  it 
was  held  by  three  juftices  to  be  no  difleifm.  J 

Y  3  this 
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this  is  good ;  for  tbe  other  may  plead  it  as  il 
grant. 

i^Rc^L  A^^^'        Copyholder  may  prefcribe  in  his  lord^  being  a 

^3*-  fpiritual  perfon,  to  be  difcljarged  of  tithes  {z). 

cro7Ei%S4.  '^  ^  cuftom  be  altered  by  confent  of  lord  and 
[  310  J  tenants,  it  feems  chancery  will  compel  them  to 
ftand  by  that  alteration,  ^^r^.  Whether  it 
will  reduce  a  fine  incertain  inco  a  certainty,  at 
the  fuic  of  all  the  copyholders  ?  for  though  there 
be  an  equity  in  moderating  an  exceilive  fine, 

Lfx  cufl.  319,  ygt  i^  feems  there  is  none  to  reduce  an  incertaia 
fine  to  a  certain  one»  at  the  fuit  of  the  tenants  {a). 
If  a  copyholder  commit  a  voluntary  forfeiture, 
there  feems  no  equity  in  relieving  (3);  copy^ 
holders  muH:  be  relieved  in  chancery  for  their 

Toth.  loj.  65.    common  [c).     Chancery  will  compel  to  let  a 
,  tenant  fue  at  law,  without  a  forfeiture.     So  it 
will  compel  a  licence  to  let,  and  alio  to  admh  a  } 
mortgagee  to  try  a  cuftom  at  common  law. 

aK«b.357.  After  forty-three  years  polTeffion,  a  defendant 
was  ordered  to  admit  of  a  furrender  and  admit- 
tance.    Lex  Cuji.  326. 

LexCuft.  323.       Copyholder  for  three  lives  covenants,  in  con- 

fideration  of  money  paid,  to  furrender,  and  dies 

before  furrender,  and   purchafer  dies;    it  was 

^   agreed  the  heir  of  the  copyholder  fhould  fur- 


(z)  [And  fee  the  cafe  of  Stcphenfon  v.  Hill,  3  Burr.  1270- 
as  tojcuftomary  tenants  alfo.] 

(tf)  [Sec  N-CLXII.]  {b)  [Sec  N.  CLXIII.] 

(c)  [Sec  ante^  224.  Nr  XC  VIH.J 

render 


3*7 
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reader  to  the  purchafer*s  heir,  and  make  good 
the  afiurance  (d).  See  other  good  cafes,  where 
ehancery  ^ill  and  will  not  relieve  in  copyhold 
cafes,  in  Lex  Cuji.  from/*  323/0  331.  Moor^ 
552.     "Totb.  107. 

Copyhold  lands  cannot  be  exchanged  by  deed,  [311] 
but  there  muft  be  a  furrender  and  admittance 
thereupon.  A  right  to  a  copyhold  may  be  ex-  ^•cop.97, 
tinguiflied  by  a  releafe,  but  no  eftates  can  pafs 
by  releafe  [e)\  nor  by  leafe  and  releafe,  though 
the  leafe  be  by  furrender ;  for  a  releafe  cannot 
enlarge  a  copyhold  eftate  (^)« 

Commiifioners  of  bankrupts  bargain  and  fell  ^^-  ^^-  5^9- 
copyhold  lands  [f) ;  the  eflate  is  in  the  bargainee 
before  admittance,  though  he  may  not  enter  and 
take  the  profits  before  admittance,  which  the 
ftatute  ordained  as  a  cautionary  remedy  for  the 
lord  for  his  fine.  Therefore,  if  there  be  a 
cuftom  in  a  manor  that  if  a  copyholder  die 
feiied  of  a  cuflomary  eflate  of  inheritance,  that 
the  wife  fhould  hold  the  lands  for  her  life ;  and 
fuch  a  copyholder  becomes  a  bankrupt,  and  the 
commiilioners  bargain  and  fell  the  lands  by  deed 
indented  and  inroUed,  and  then  the  bankrupt 
dies ;  the  wife  fhall  not  have  her  widow's  eftate ; 
for  her  huiband  did  not  die  feifed  [g).     My 


{i)  [2  Vef.6ii.  Hintont;.  Hinton,  tfcr.] 
(/)  [Sec  ante,  157.  N.  LXIX.] 
(  f)  [S^c  *  ^^^'  95*  Drury  v.  Mann*] 
t^)  [See  N.  CLXIV.] 

X  4 

lord 
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oy.cop.ioi.    lord  Coie  fays,   that  the   word    Surrender  ti 

Winch,  57, 67.  ^    ^  ' 

3  Built.  80.       vocabulum  aftis;   trgo^  where  H  furrender  if 
neceffarjr,   no    oth«r    word    will  itxpplj    the 
want  of  it ;  as  the  words,  Give^  Grants  or  the 
like ;  fed  quare  well  of  this  matter ;  for  in  Bd-' 
field  2S\A  Adamses  cafe,  it  is  held  that  any  words 
[  312  ]    exprei&ng  his  intention    of   furrendering  are 
good  enough  {b).    And  this  faying  of  a  copy- 
holder in  courts  was  held  to  be  a  fufficient  fiur- 
render,  vi%.  that  he  was  weary  of  his  copyhold, 
Hutt.  Si.        *^^*  requefted  his  lord  to  take  it  again.     See 
cro.jac.  526.    Lex  Cufi.  103,  104,     Lands  were  appertaining 
to  a  houfe,  and  the  copyholder  furrendered  the 
houfe  ami  pertinentiis ;  adjudged  the  lands  did 
not  pafs  (i). 
cro  El.  717.         Examination  of  a  feme  covert,  by  the  ftew- 
1  90.4^.".''^'    ard  out  of  court,  though  it  did  not  appear  that 
Co  "cop.^'i,  68.  he  was  fteward  by  patent,  or  that  there  Was  any 
2R0i1.Rep.236.  c^ftQ^rj^  for  fuch  an  examination,  was  held  to  be 

good  {k). 

If  the  king  grant  omnes  terras  domtnicales  ma^ 
nerit  de  W*  the  cuftomary  lands  held  by  copy  do 
not  pafs,  but  in  the  cafe  of  a  common  perfon 
they  do.  It  is  faid  in  Lex  Cuji.  92.  to  be  ad- 
judged that  if  a  man  grant  all  his  demefhe  lands, 
his  copyhold  lands  will  not  pafs,  if  he  has  other 


{h)  [See  antcy  252.  and  301.  N.  CLV.] 

(/)  [But  fee  Touchji,  94.  ^nd  the  books  there  cited  in 
n.  [b)  5  and  fee  alfo  2  J.  Blackft,  Rep.  1 148.  Doc  dem.  Lcm- 
prierc  v*  Martin;  and  i  Lev.  131.  Archer  v.  Bennett.3 

(it)  [See  antey  277.  (a-).] 

lands 
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laads  to  (kiiBfy  the  words  of  bis  grant.  It 
feems  this  muft  be  underftood  oi  thofe  lands 
that  he  liolds  by  copy,  or  elfe  it  thwarts  the 
cafe  before  ;  and  the  reafon  is^  becaufe  copyhold 
lapds  do  not  pafs  by  fucb-conveyance,  but  by  fur- 
render.  Xf  copyhold  lands-  elcheat,  and  are  in 
the  king's  hands,  and  he  grants  emnes  ttrrasfuas 
domimcaksy  quar4  if  they  &i%\\  pa{s«  It  feems 
wcry  thii^  demifable  by  copy  inuft  be  parcel  of  [313] 
the  manor  (/)  ;  for  the  cuftom  can  only  extend 
to  the  manor,  and  the  pleaditkg  ikquod infra  mor 
ntrtum^  fefr. 

Lord  of  a  manw  grants  the  ftewardfhip  to  5.  ^eysRcp.  47. 
for  Hfe,  and  after  becomes  lunatick,  and  the  cus- 
tody is  committed  to  A.  B.  and  others ;  they  Hob.  215. 
cannot  by  their  tfteward  grant  eftatcs  by  copy ; 
4br  they  have  no  eftate  in  the  manor,  and  there- 
fore are  not  domini  pro  tempore ;  but  the  luna- 
tick  by  his  fteward  may  grant  copies.     Tenant  co.  cop.86. 
in  taU  of  a  manor  difcontinues  and  dies,  and 
then  the  difcontinuee  makes  voluntary  grants ; 
thefe  may  be  avoided  by  the  iffue  in  tail ;  for 
4he  eftate  of  the  difcontinuee  is  defeafible  and 
tortious  {m). 

Guardian  in  focage  may  hold  courts  in  his  oweii,i:5. 
own  name,  and  may  grant  copies.     Lex  Ctifi* 
'S8.  {n) 

(0  fScc  3  P.  JVms.  10.    4  Durnf,  fcf  J^afi^  443.    McoVj 
I43.  Ca,  285*  andtf»r^,  212*  N.XO.] 
.    (m)  [Sec  ante^  198.] 

(«)  [i  RolL  jfbr.  499,    Copyh.  (C)  pL  4,  i  Lord  Raym. 
130.  Hargr^  n.  (3)  to  C9.  Lit.  58.  b.  ace] 

If 


313  OF  CUSTOMARt  AU13 

^  A  ^%  9^*      If  one  be  retained  fteward  by  pard,  it  is  goo^ 

ilnft.  6i.b..  1       ,  .        «  11        . 

Co.  c«p.  IZ4.  to  make  him  fteward  at  will ;  and  as  to  all  points 
he  is  as  effedual  a  fteward  as  one  retained  by 
patent.  There  is  a  difference  taken  in  the  cafe 
between  Blagrave  and  fVood^htxyfetn  the  fteward 
of  a  manor  and  the  fteward  of  a  court ;  for  that 
the  fteward  of  a  manor  may  take  furrenders  out 

I  Leo.  227,  of  court,  but  the  fteward  of  a  court  cannot  But 
this  diftindion  is  taken  no  where  elfe,  and  feems 
to  have  no  authority  in  it,  being  only  affirmed 

I  3^4  J    by  one  counfel^  and  denied  by  another    Lord 
ro-  E  -  48-      q£  ^  manor  makes  a  fteward  ad  exequeniL  per 
fe  velfufficient.  dcputaU  fuutn^  who  makes  A,  his 
deputy  bac  vice  (o),  to  take  a  furrender  of  baron 
and  feme  to  the  ufe  of  baron  and  feme  for  their 
lives,  the  remainder  over  in  fee,  ^  ultertus  ai 
faciendum  quantum  in  me  eji.     A.  takes  a  fur- 
render   from  the  baron  and  feme,  upon  con- 
dition the  lord  (hall  grant  it  to  them  for  their 
lives,  the  remainder  over  in  fee.     In  this  cafe  it 
was  agreed  that  this  deputation  pro  bac  vice  was 
good,  and  that  the  furrender  was  good  enough 
(though  the  ^authority  was  to  take  an  abfolutc 
furrender,  and  this  furrender  was  conditional)  by 
force  of  the  words  l^  ultertus  adfaciend.    The 
force  of  thefe  words  feemsTo  me  to  be,  that  the 
deputy  {hall  take  any  thing  upon  him  that  the 
fteward  might,  to  make  good  that  thing  he  was 
to  do ;  and  they  do  not  feem  to  give  him  an 

(«)  [Sec  anU^  284.] 

authority 
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ailtbority  to  take  any  other  furrender  than  to 
tbe  ufes  limited  in  the  deputation.  This  cafe  iLeo.»89* 
is  ftrangely  reported  by  Leonard ;  for  there  the 
claufe  Sf  ad  ultertus^  iSc.  is  not  put  in,  and  the 
furrender  was  upon  condition  to  pay  money, 
which  feems  clearly  out  of  ^he  authority  the  de- 
puty had. 

A  fteward  ex  officio  may   make  voluntary    r  31  r  1 
grants.     Co.  Cop.  I24,     Auditor  and  furveyor  ^"*^*5,^-^ 
for  the  county  of  N.  appointed  a  fteward  for  4C«-3«>. 
one  of  the  manors  pro  ilia  vice.     Adjudged 
they  had  no  authority  to  do  it-;  fed  quare^  if 
they  may  not  retain  a  fteward  by  patent.  Things 
of  neceifity  done  by  a  fteward,  though  he  have 
no  authority,  are  good ;  as  admittances  upon 
defcents  or  furrenders ;  but  voluntary  grants  are 
not  good  by  fuch  a  fteward.     If  a  lord  com* 
roand  his  fteward  not  to  grant  fuch  lands  by 
copy,  and  he  doth  it,  it  is  void  (/}.  So  if  in  his 
grant  he   diminiftix  the  ancient  rent  and  fer- 
vices  (^).    It  is  held  by  Coke^  that  if  an.  infant  i  inft.  3.  b. 
is  not  capable  of  the  office  of  fteward  of  a  ma-        ^' 
nor,  cither  in  pofleffion  or  reverfion  j  yet  there 
is  a  cafe  where  the  grant  of  a  ftewardfhip  to  an 
infant  in  reverfion  exercend.  per  fe  velfuff.  dep. 
fuum^  was  held  good.     And  it  was  held  there,  cro.  c«r.  556- 
that  if  that  claufe  were  in,  exercend.  per  fe  vel 
fuff^dep.funm^  the  grant  was  good,  unlefs  he 
were  of  fuch  tender  years  as  not  to  be  able  to 


(^)  [Sec  antiy  ^^l.  (2)  and  (1?).] 

make 
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Co.  Cop.  i»9.  ,njake  a  deputy.  My  lord  Coke  allows  that  aA  in- 
fant, that  has  the  office  of  ftcward  by  defcent,  may 
make  a  deputy,  though  the  claufe  of  perfe^  &fr, 
be  not  in.     Sed  quare^  Whether  he  may  do  it 

{  3^6  ]  jif  he  have  it  by  purchafe  ?  The  cafe  in  Co.  Lit. 
and  Cro.  Car.  feems  to  be  againft  this. 

Co.  Cop.  125.  Coke  fays,  the  law  is  not  very  curious  in  ex- 
amining the  imperfections  of  the  fteward's  per- 
fon,  nor  the  unlawfulnefs  of  his  authority ;  for 
be  he  an  uifant,  non  compos^  lunatick,  out« 
lawed,  ac  exiiommunicate,  yet  whatfoever  things 
he  perforilis  as  incident  to  his  place,  can  never 
be  avoided  for  any  fuch  difability,  becaufe  he 
performs  them  as  a  judge  ;  at  leaft,  as  cuftom's 
inflrament.  £y  this  my  lord  Cohc  feems  to 
allow  that  an  infant  is  capable  of  the  office; 
for  were  the  grant  to  him  void,  then  voluntary 
grants  made  by  him  would  not  be  good  ^  which 
yet  my  lord  Coke.ktm^  to  allow,, when  he  feiih, 
that  whatever  things  he  performs,  as  incident  to 
his  place,  can  never  be  avoided  ;  and  one  inci- 
dent to  a  fteward's  place,  is  to  make  voluntary 
grants;  and  he  feems  indeed  to  put  him  in  the 
fame  place  with  a  lunatick  perfon;  and  a  grant 
by  him  is,  without  all  queftion,  good.  It  may 
be  meant  here,  where  the  infant  has  the  office 
by  defcenr.  However  it  be,  it  feems  clear  that 
an  infant  is  capable  of  the  ftewardfhip  exercend^ 
'  perfe^  ^c.  and  where  he  is  of  years  of  dlfcre- 
tion,  perhaps  he  may  exercife  it  himfelf ;  for  it 

cro.  Car,  556.    was  faid  in  the  cafe  of  Tou;jg  ver.  Fowler^  that 

13         ^  the 
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tbe  Infant  in  that  cafe,  being  eleven  years  old, 
was  able  to  exercife  the  office  himfelf,  or  make  a  - 
deputy ;  and  fomething  there  is  darkly  expreffed, 
which  yet  feems  to  intimate  that  he  may  exe* 
cute  it  himfelf.  As  for  the  authority  of  the 
fteward,  faith  my  lord  Cokcj  though  it  prove  but 
counterfeit,  if  it  come  to  exa£t  trial ;  yet  if  in 
appearance,  or  outward  fliew,  it  feems  current, 
that  is  fufficient. 

If  a  grant  be  made  to  one,  and  through 
fome  defed  it  is  avoidable ;  yet  the  courts  kept 
by  fuch  a  fteward,  before  avoidance,  fhall  ftand 
in  force ;  and  whatever  he  did  .as  fteward,  is 
for  ever  good.  This  feems  very  reafonable, 
and  doth  not  at  all  thwart  the  diftindion  taken 
before  ;  for  there  the  fteward  had  no  authority ; 
and  fo  only  neceflary  ads  by  him  are  good. 
But  here  he  had  authority,  and  was  to  all  in*  Co.  cop.  125.  iw 
tents  and  purpofes  fteward,  till  the  avoidance ; 
and  fo  all  ads,  by  him  done,  ftiall  bind.  And 
perhaps  this  may  be  the  reafon  why  the  ads  of 
an  infant  are  unavoidable,  that  the  grant  is  not 
adually  void,  but  only  voidable  ;  and  fo  before 
the  avoidance  of  the  grant,  he  is  abfolute 
fteward.  My  lord  Coie  is  fo  far  frotn  over- 
throwing the  aforefaid  diftindion,  that  he  takes 
the  fame  himfelf ;  but  adds  farther,  that  one 
that  has  no  manner  of  pretence  nor  colour  for  [  318  1 
keeping  of  courts,  if  he  aflumes  the  fteward's 
place,  whatever  he  does  will  not  be  void,  efpe- 
cially  if  a  precept  be  given  to  the  bailifi"  to  give 

him 
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him  warning,   which   feems  very  reafonable; 
for  the  faint  authority  of  the  fteward  is  allowed 
in  other  cafes,  for  the  fecurity  of  purchafcrs, 
Hvho  can  never  know  the  fte ward's  right;  and 
no  harm  is  done  to  any  body,  the  cafe  (landing 
indifferent  between  vendor  and  vendee.    There- 
fore where  harm  would  be  done  (as  where  the 
lord's  lands  and  property  are   difpofed  of  by 
voluntary  grants)  there  fuch  fteward  can  do 
nothing.     But  when  a  fteward  hath  no  pretence 
of  title,  there  every  body  muft  take  notice  of 
his  wrong ;  for  if  they  were  not  obliged,  it 
would  be   impoffible  for  the  lord   to  do  any 
thing   according   as  he    thought    fit;   for  any 
ftranger  might  thruft  himfelf  into  the  employ- 
ment, and  introduce  whom  he  pleafed  to  be 
tenants.     As  the  law  doth  not  examine  the  im- 
perfeftions  of  the  lord  from  whom  the  intercft 
pafles  ;  fo  neither  doth  it  examine  the  ftewkrd's, 
who  is  reft  rained  by  law  from  prejudicing  the 
lord.     And  as  the  difleifors,  &c.^  may  do  De-» 
ceflary  a(3:s,  fo  may  thofe  ftewards  who  have  as 
little  title  as  difleifors. 
[  .319  ]        My  lord   Coke  fays  fy),    that  the  lord  may 
c^°cop.'«8.     make  admittances  and  grants  by  copy  at  what 
place  he  pleafes ;  but  the  fteward  of  the  manor, 
at  any  court  held  off  the  manor,  (for  out  of  the 
court,  it  is  faid  by  him  in  another  place,  he 
may   make  admittances  and  grants  by  copy,) 

{q)  [Sec  ante,  250,  N.  CXI.] 

caanot 


and  12 X.  com. 


COPYHOLD  TENURES.  319 

tannot  make  any  admittances  or  grants  by  copy. 
This  feems  to  imply  that  the  lord  may  make  by 
copy  grants  and  admittances  at  a  court  held  off 
the  manor ;  or  elfe  where  is  the  difference  be- 
tween the  cafe  of  the  lord  and  fteward  ?  A  nd 
in  the  next  cafe  but  one,  it  is  refolved  that  if 
the  fteward  at  a  court  held  off  the  manor, 
make  any  grants  or  ^admittances,  they  are  all 
void  ;  but  he  fays  nothing  of  the  lord.  In  his 
comment  upon  Littleton^  he  fays  the  court- 
baron  muft  be  held  upon  the  manor,  elfe  it 
will  be  void. 

As  Melwicb\  cafe  is  reported  by  Croke^  it  is  ck>.  ii- 103, 
there  faid,  that  if  the  lord  grant  away  the 
freehold  of  his  copyholds,  the  grantee  may 
hold  courts  where  he  will,  to  make  admittances 
and  grants  (r).  If  then  a  grant  by  copy  or 
admittance  fhould  be  made  at  a  court  held  off 
the  manor,  though  it  be  a  court-barpn,  why 
(hould  it  be  void  ?  Since  a  court-baron  contains 
in  it  two  courts,  one  for  the  freeholders,  the 
other  for  the  copyholders ;  and  fince  that  for 
the  copyholders,  as  to  granting  copies,  fefc.  f  320  1 
may  be  held  off  the  manor,  there  is  no  reafon, 
that  becaufe  the  court-baron  is  void,  that  there* 
fore  the  admittance  fhould  be  void;  for  they 
are  as  two  diftind  courts ;  and  the  admittance 
had  been  good,  had  the  court  been  only  the 
copyholders  court.      And  if  we  look  back  to 

(r)  [Sec  am^  ao9,  &c,  250.  N.  CXI.J 

the 
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the  reafea  of  the  tbing^^  i£  an*  admitlftntt'  may 
be  made  at  a  place  off  the  maaor,  why  ooc  at  a 
court  held  off  the  manor  ?  for  it  is  no  judicial 
ad ;  if  it  were,  furely  it  muft  of  ncceflity  be 
done  in  court ;  and  therefore  it  was  held  per 
tot.  cur.  that  a  court  to  do  thefe  things  might 

I  Leo.  s88.  be  held  off  the  manor :  It  is  not  diftinguiihed 
in  this  cafe  between  the  grant  of  the  lard  or 
Reward:  But  Cokt  ia  exprefe  that  grants  by 
ftewards  at  courts  held  off  the  manor  are  Toid. 
Idea  quart  de  hoc. 

Co.  Cop.  129.  A  fteward  cannot  de  communi  jure  make  an 
nnder-fteward  (/),  unlefe  he  has  power  by  bis 
patent,  or  be  an  infant  that  has  thit  office  by 
defcent,  or  be  a  perfon  of  that  quality  tbat  it 
will  be  a  difgrace  to  him  to  hold  the  courts 

Noy,  1.  himfelf ;  as  if  he  be  an  earl^  E5fc«    Cuftom  that 

if  a  copyholder  holds  lands  in  fee,  and  hb  wife 
furvives  him,  that  flie  fhall  have  it  in  fee,  ^/^ 

Noy,  29.        e  converfo.     And  fo  the  cuftotn  for  an  exacutor 

r  ^21  1   ^^  ^^^^  ^^^  ^  y^^^  *^^^^  ^'^^  death  of  the  oopy- 

holder,^  is  a  good  cuftom,  where  the  wife  is  to 

have   her  free  bench  [t).     Copyholdfer  (where 

•    there  is  .a  cuftom  for  the  ferae  to  have  her 

widow's  cftate)    makes  a  leafe  for  years;  ihc 

cro.  ja.  36.      £haU  ^Qt  avoid  the  leafe  (//) :  for  the  leafe  being 

Moor,  758.  V    /  »        .  ^ 

(j)  [See  onte^  284.] 

{t)  [See  Fijb.  on  Copyh.  14.  c.  2.    Dougl.  204.    Cafe  of 
Eiftcourt  V.  Weeks  (cited),  2nd  poji.  324.  (g).'] 

in)  [See  C^.  481.  ace,  I   and  fee  alfo  antti  311*  N* 
CLXIV.J 

made 
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made  according  to  the  cudom,  his  title  is  as 
good  as  hers ;  but  if  the  leafe  were  made  without 
warrant,  then  flie  may.  It  fecms  to  me,  that 
the  feme  (hall  not  in  this  cafe  be  endowed  of 
the  third  part  of  the  rent  and  reverfion,  be- 
caufe  cuftoms  ought  to  be  ftriftly  purfued,  and  co.  Em.  i»3. 
that  is  only  to  be  endowed  of  land ;  yet  it 
feems  after  the  leafe  ended  (he  (hall  be  en- 
dbwed  {w)^  for  the  hu(band  did  die  feifed  (the 
po(re(fion  of  his  leffee  being  his  own  poffedion). 
But  it  was  agreed  in  this  cafe,  that  by  fpecial 
cuftom  the  fetae  might  avoid  the  leafe.  This 
among  other  cafes  proves  that  a  copyholder 
may  difpofe  of  his  land,  and  bar  his  wife  of  i  cro.  569.. 
her  free  bench  (x),  unlefs  there  be  a  particular 
cuftom  that  (he  (hall  avoid  any  alienation,  ^r. 
made  by  him;  for  then  the  particular  cuftom 
(hall,  as  it  feems,  avoid  his  charge  as  well  in 
the  cafe  of  copyhold  as  freehold  eftates,  by  the 
common  law. 

Lord  enfeoflfs  his  copyholder  in  fee  where  cro.  jac.  126. 

/*  «  •n  «ii*i««*      Caithtw,  176. 

the  cuftom, was,  that  11  a  copyholder  in  fee  die 
feifed,  his  wife  (hall  have  frank  bank ;  the  copy-   [322] 
holder  died  ;  ad}^dged  the  wife  was  barred  ;  but    ' 
had  the  lord  enfeoffed  a  ftranger,  (he  (hould  have 
had  her  free  bench,  becaufc  the  land  remained 
copyhold,  and  the  cuftom  not  taken  away. 


(w)  [Sec  Bac.  Abr.  (Upyb.  (E).  n.  (c).] 
(jr)  [Sec  Cartb.  276.    a  Vef.  633.    a  Dumf.  and  EaJ}^ 
580.    Cmp^  481.  tf(^  j 

2  It 
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3  Leo.  8i. 
Co.  Cop.  f^4. 
Moor,  123. 

4  Co.  61.  b. 


Winch,  »7. 


March,  8. 
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It  came  to  be  a  queftion  in  Siipwitb^s  cafe, 
whether  the  cuftom  for  feme  coverts  to  devife 
lands  to  their  hufbands,  or  any  body  clfe,  were 
a  good  cuftom ;  but  judgment  was  given  upon  a 
defed  in  the  pleadings.  It  was  held  by  all  the 
juftices,  that  copyholds  are  out  of*  the  words  of 
the  ftatute  34  ^  35  i?.  8.  of  wills  {y)  ;  but 
Anderfon  held  them  to  be  within  the  equity  of 
that  ftatute.  Sluare  well,  whether  fuch  cuftocff 
be  good  to  devife  (5^) ;  and  fee  the  books  cited  in 
the  margent. 

If  the  hulband  be  attaint  of  felony,  it  fcems 
the  wife  (hall  lofe  her  dower  in  the  copyhold 
lands,  although  there  be  no  fpecial  cuftom  {a\ 
for  this  amounts  to  an  alienation.  It  is  faid  in 
Lex  Cuji.  46.  that  the  lord  of  a  maaor  cannot 
grant  a  copyhold  in  reverfion  without  a  fpecial 
cuftom.  If  this  be  underftood  where  copyholds 
are  only  grantable  for  life,  it  feems  reafonable 
enough ;  but  where  they  have  been  granted  in 
fee,  there,  if  the  lord  grant  to  one  an  eftate  for 
life,  that  he  may  not  afterwards  grant  the  re- 
verfion in  fee  to  another,  feems  very  unrca- 
fonable  [b). 

Cuftom  that  if  a  copyholder  do  not  repair,  it 
fhall  be  prefented  by  the  homage,  the  tenant 


{y)  [See  N.  CLXV.]  {%)  [Sec  N.  CLXVL] 

{a)  [Sec  N.  CLXVII.] 

{b)  [Sec  Cr$.  Eliz.  2ji.  turner ^  C^pjh.  (P.  3).  pm* 
Dig.C^pyh.  (C.  10-^12).  I  Roll.  Abr.  Opyb.  (L).  Fi/ber 
en  Copjh.  c.  z.  p.  14,  15^  onu^  194.  («p)  j  273.  (/).] 

amerced, 
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amerced,  and  the  lord  (hall  diftrain  upon  the 
copyholder  or  under-tenant;  this  is  a  good 
cuftona;  for  the  under-tenant  is  not  a  meer 
ftranger.  Cuftom,  that  after  the  death  of  ^^'4*^  7^^* 
tenant  for  life,  the  lord  is  compellable  to  make  a  2*^^' *•  ,3 
grant  for  life  to  his  fon,  and  if  no  fon,  to  his 
daughter,  is  a  void  cuftom  {c)  ;  becaufe  it  ob- 
liges the  lord  who  hath  the  intereft,  to  grant  it 
to  this  or  that  \)art]cular  perfon,  whether  he 
will  or  no  :  But  a  cuftom  for  a  copyholder  for 
life  to  nominate  his  fucceffor,  is  good  ^  for  that 
is  a  right  and  intereft  vefted  in  tenant  for  life» 
Sed  quare  [d ). 

Cuftom  for  the  fteward  to  make  by-laws  for  March,  ts. 
the  ordering  the  common,  is  a  good  cuftom.  An 
order  made  that  a  tenant  ihould  not  put  in  this 
or  that  beaft  is  void,  becaufe  it  takes  away  his 
inheritance ;  but  if  it  were  that  he  fhould  not 
do  it  before,  fuch  a  day,  that  is  a  good  by-law, 
being  not  reftridive  of  his  inheritance,  but  only  i  l*©.  190* 
diredive  of  it. 

Cuftom  that  he  that  lives  about  ten  miles  from  ^^'  ^7  77- 

I  Sid.  36x. 

the  manor,  upon  paying  %d.  to  the  lord,  and  I^/.  »  ^^^  344- 

-T  ■  ■  ■  - ■-    , 

(f)  [See  anu^  157.  N.  LXXI.  273.  (/)  ;  and  the  next 
note.] 

{i)  [Sec  I  Rnll  Mr.  560.  Cuftcmesj  (E).  pi.  18,  and 
562.  (H).  pL  1.  (Cafe  of  Rawles  v.  Mafoo,  T.  10.  Jac. 
per  Cur.)  Cro.  Jac.  368.  Fin.  C$pyh.  (A»e),  ^/.  7.  2  Durnf^ 
and  Eafiy  746.  i  Strange^  657.  Fifti.  on  Cofyh.  18.  From 
which  books  it  appears,  that  fuch  cuftom  has  frequently 
been  recognized  as  good  in  law.  j 

Z   a  to  ' 
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to  the  fteward,  fhould  be  excufed  from  attend- 
ance upon  the  court ;  this  is  a  good  cuftom :  if 
[  324  ]  he  avers  there  are  copyholders  fufficient  to  keep 
court  that  live  near  the  manor  (<?);  or  elfe 
furely  the  cuftom  will  be  void ;  for  then  no 
:  court  can  be  held.  As  this  cafe  is  reported  by 
Siderfin^  it  is  faid  it  was  held  a  good  cuftom, 
becaufe  the  court  was  a  court-baron,  where  the 
fuitors  are  judges ;  but  it  feems  to  me  to  be  all 
one ;  for  that  if  it  were  a  cuftomary  court,  if 
fufficient  copyholders  were  near  the  manor,  it  is 
unreafonable  to  oblige  perfons  that  live  a  great 
way  off  to  attend  ;  and  if  the  court  be  a  court- 
baron,  if  there  be  not ,  a  fufficient  number  of 
tenants  that  live  near  the  manor  to  do  theduty, 
then  copyholders  are  obliged  to  do  it  in  that 
court  as  well  as  freeholders  (/*)  ;  .and  therefore 
it  feems  the  cuftom  cannot  be  good,  for  no 
court  can  be  held. 
Mo.  Sv  Cuftom  that  a  copyholder   (hall   not  alien 

without  licence  is  good.     That  a  leilee  may 
hold  the  lands  half  a  year  after  the  term,  is  no 
Lit.Rcp.a33.    good  cuftom  (^).      Cuftom,  that  if  a  copy- 
127-  lor.    '    holder  make  a  leafe  for  a  year^  and  die,  that 


(/)  [Sec  N.  CLXVIII.]  (/)  [See  N.  CLXIX.] 
\g)  [«  Per  touts  Us  ju/iices»'*  Moore^  8,  pL  27.  But 
fee  DougL  lou  Cafe  of  Wigglefwortb  v.  Dallifon  &  al. 
and  the  cafes  there  cited ;  particularly  thofe  of  Eaftcourt 
V.  Weeks  {Lutw.  799.  8ci.),  Lewis  v.  Harris,  and  Beaven 
v.  Delahoy  (i  Hen.  Bla.  5  &  7.  n.  (tfj;  from  which  it 
ihould  feemi  that  fuch  a  cuftotn  may  be  fupported.] 

il 
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it  fhall  be  void   againft  I^is  heir,   is  a   good 
cuftom. 

Cuftom  was  to  demife  land,  the  leflee  paying  cro.  ja.  671. 
the  treble  value  of  the  rent ;  and  if  he  died 
within  the  term,  that  his  heir  fhould  have  it, 
paying  one  year's  rent }  and  that  if  he  afligned, 
the  affignee   fliould  have  it,    paying  a  year's    [  325  ] 
rent.     This  was  held  to  be  a  good  cuftom. 

Cuftom  that  if  a  copyholder  wilhfell  his  land,  » Brown  277. 

r  '  /•  Co.Cop.  70, 71. 

the  n^xt  of  blood  fhall  have  the  refulal,  or  the  Lexcuft.34. 
next  neighbour  to  the  eaft,  or  the  like,  is  a 
good  cuftom  (i&)*     It  feems  the  reafonablenefs 
of  a  cuftom  is  to  be  confidered,  not  from  the 
rules  and  maxims  of  common  law,  (for  there  is 
no  cuftom,  but,  what  in  fome  point  or  other 
overthrows  the   common   law,)  but  from  the 
conveniency  of  the  thing  itfelf*     As  if  there  be 
a  cuftom  that  a  copyholder  fhall  not  put  in  his 
beafts  to  take  the  common  before  the  lord  has 
put  in  his;   this  is   a   void  and  unreafonable 
cuftom,  becaufe  it  is  in  the  power  of  the  lord 
by  this  means  to  take  away  the  intereft  of  his 
commoners :  fo  a  cuftom  that  the  tenant  fhall  co.  cop.  73- 
pay  a  tine  upon  fhe  marriage  of  his  daughter  is  ^64, 5. 
void  (/),  becaufe  it  is  againft  the  freedom  of  the 
fubjeft ;  but  if  a  man  obliges  himfelf  to  fuch  a 
thing  by  tenure,  it  is  good,  being  his  own  con- 
trad  (/) ;  fo  a  cuftom  may  be  void  for  the  un- 

{h)  [See  N.  CLXX.] 

(})  [See  Co.  Litu  139,  140.    Calth.  36.    SulUv.  Left, 
xxiv.  p.  227.  and  anUy  108.  (i)  j  289.  N.  CXXXVI.] 

z  3  certainty; 
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certainty  ;  as  if  a  feoffment  be  made  by  an  in* 
fant,  it  fhall  be  good,  if  he  can  tell  izd. {k\  or 
that  tenants  ought  to  pay  or  ought  not  lo  pay 
a  Leo.  109,108.  above  two  years  rent  for  a  fine.  Cuftom  of  a 
manor  was,  that  if  a  man  took  a  cuftomary 
[  ^26  ]  tenant  to  wife,  and  outlived  her,  he  fhould  be 
tenant /^r  curtefy.  And  a  man  took  a  womaa 
to  wife  who  had  no  copyhold  land  then,  but 
fome  defcended  to  her  during  her  coverture ;  it 
was  adjudged  he  fliould  not  be  tenant  per  cur- 
tefy, bccaufe  he  is  out  of  the  cuftom  (/}. 
T  Roll  Abr.  Cuftom  was,  that  the  lord  might  folummodo^ 

grant  eftates  in  fee.  This  word  folummodo  was 
expounded  to  mean,  that  he  had  only  ufed  to 
grant  eftates  in  fee ;  and  fo  it  was  held  he  might 
grant  for  a  lefs  time  ^  but  fuppofe  it  had  been 
ihewn  and  pleaded  that  he  could  not  grant  any 
otherwife ;  qu^rc  of  that  (w). 

Cuftom  was,  that  when  a  copyholder  fells  his 
land,  proclamation  ihall  be  made*  at  the  next 
court-day;  and  if  any  of  the  blood  of  the 
vendor  will  give  as  much  money,  he  fhall  have 


{k)  [SeeD^j's  J?/;^.  33.  «•  Robinf.  on  Gov.  b.a.  c.  3. 
p.  223.  and  the  authorities  by  him  cited  ;  and  anti^  Ititr^d. 
^y\\\.  N.  I.] 

(/)  [Sir  John  Savage's  cafe,  2  Leon.  109.  But  this 
cafe  of  Sir  John  Savage  was  denied  to  be  law  by  Holt^ 
C.  J.  and  Powell^  J.  in  the  cafe  of  Clements  y,  Scuda- 
more,  i  Pr.  Wfns^  62.  a  Ld.  Raym.  1028  ;  and  in  i  £a/i.. 
243.  it  is  faid  to  have  been  dented  by  the  court.} 

(m)  [See  Cro.  EUtu  373.  See  alfo  I  Lord  Raym.  qg^ 
9ii  Safi.  ii9.)^ 

It. 
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it  (/i).     If  the  land  be  fold  tor  money,  and  any 

thing  elfc,  it  feems  to  be  out  of  the  cuftom. 

The  cafe  was,  thq  land  was  fold  for  money, '^^^^  Abr.  568. 

and  in  confideration  of  a  cure   done  to   the 

vendor  by  the  vendee,  it  was  held  the  next  of 

blood  could  not  take  advantage  of  the  cuftom. 

Copyhold  is  granted  to  two  for  the  lives  of  i^pii  Ahr.  sn. 

t  r  t  •        1 .        *^**^'  accord. 

three  perlons,  and  tenants  pur  auter  vte  die,  co.  cop.  131, 
living  the  cejluy  que  vies;  there  (hall  be  no  oc- 
cupant, but  the  lord  fhall  have  the  eftate ;  for 
no  body  can  gain  a  copyhold  by  occupancy,    [  327  ] 
'but  by  adraiflion  of  the  lord  (?) :   But  it  feems,  v 

if  the  limitation  had  been  to  the  tenants  and 
their  heirs  (/),  during  the  lives  of  the  cejiuy  que 
viesy  the  heir  in  fuch  cafe  would  have  the  / 
eftate  (/),  and.  not  the  lord,  becaufe  he  has 
excluded  himfelf,  and  expreily  granted  the 
copyhold  to  the  grantee  and  his  heirs,  during 
fuch  a  time ;  but  then  it  feems  the  heir  muft 
be  admitted  and  pay  his  fine.  It  feems  he  muft' 
only  pay  a  purchafe  fine,  and  not  fuch  a  one  as 
is  paid  upon  a  defcent ;  for  he  doth  not  take  by 
defcent,  but  by  fpecial  occupancy  {q). 

Copyholders   may  have  Jblam   ^  feparalem  » sand.  316, 
pafiuram  in  the  foil  of  the  lord,  and  exclude  ^^' 
the  owner.     If  a  copyholder  let  for  years  by  roU.  Abr.  %%%i 

(«)  [See  ante,  325.  N.  CLXX.] 
{o).[2  LerdRaym.  loco.  ace.} 

iP)  [2  JhA^  Blackft.  Rep.  1148,   Doe  dem.  Lempriere  v. 
Martin,  ace. ;  and  fee  2  Dumf.  and  Eqft^  746. J 
(f )  [Sec  N.  CLXXIJ 

z  4  licence, 
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licence,  this  is  not  extendable  in  the  haoda  of 
the  leffee  (r) ;  for  the  ftatute  which  gives  exc^ 
cution  of  lands,  extends  not  to  copyholds. 

It  feems  to  me  that  a  copyholder  of  inherit- 
ance cannot,  without  a  fpecial  ciiftom,  dig  for 
mines  (x)  ;  neither  can  the  lord  dig  in  the  copy- 
holder's lands,  for  the  great  prejudice  he  would 

wiifch'^r  do  to  the  copyhold  eftate(/).;  and  the  copy- 
holder himfelf  feems  to  have  no  intereil  in  the 
inheritance  of  the  lands*  Copyholder  may  dig 
for  marl  to  lay  upon  the  copyhold  land:  He 
cannot  inclofe  where  it  was  never  inclofed 
[  3?^  ]  before.  Copyhold  not  forfeited  or  determined 
by  outlawry  («).  Copyholder  fliall  have  aid  of 
the  lord,  where  the  right  of  the  feigniory  comes 

Lit.  Rep.  234.    in  queflipn.     If  he  hath  had  aid  of  a  bifliop, 
'  ^^  ^^j  and  then  the  temporalities  come  into  the  king's 
hahds,  he  (hall  not  have  aid  of  the  king,  be- 
caufe  of  the  delay. 

Style,  3x1.  Cuftom  that  a  copyholder  may  give  a  war- 

rant of  attorney  to  another  to  furr^nder  after 
his  death,  is  a  void  cuftom. 

»Ro|i.AbM57.  The  king  grants  a  manor  in  fee-farm,  the 
lands  and  goods  of  copyholders  are  not  liable 
to  the  rent,  becaufe  they  come  in  by  prefcrip- 
tion,  which  is  before  the  rent  {w).     Eftates  of 

■     I  .1       _      I        .  nil    .      I.I.   ■  I  I  ■■■■■I  ,  I 

^r)  [See  ante^  296,  N.  CXLVIII  and  CXLIX.] 
(s)  [See  2  Atk.  189.     I  Pr>  Wms.  407,  8>  ««•] 
(/)  [See  ant*t  305,  6.     i  Pr.  Wms.  408.  act-l 
\m)  [See«»/ir,  242.] 
(W)  i;S?e««'?  V^%*  N.  CLVIII,] 
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copyholders,  confinDed  by  decree  in  the  exche- 
quer or  dutchy  chamber,  fhall  be  good,  accord- 
ing to  the  faid  decrees,  by  the  7  Ja.  i.  c.  i\. 
But  it  feems  from  the  words  of  that  aA|  that  it 
only  extends  to  thofe  decrees  made  after  the 
firft  day  of  the  feilion  of  that  parliament,  and 
two  years  next  enfuing  that  time. 

A  bifhop  or  tenant  in  tail,  Ssfr.  lets  copyhold  \^^'*^^ 
lands  by  deed  indented;  the  ifliie  or  fucceflbr 
may  grant  this  by  copy  again;  yet  they  may 
make  leafes  according  to  the  ftatute  to  bind: 
though  no  man  can  have  an  adion  of  forcible 
entry,  but  he  that  hath  a  freehold  in  the  tene- 
ments ;  yet  if  the  lord  fhouid  forcibly  enter   [  329  1 
upon  his  copyholder,  it  feems  be  may  be  in- 
didled  for  it  [x) ;  (for  if  another  enters,  there 
is  no  queftion  but  it  is  a  difleifin  to  the  lord;) 
for  it  is  not  requifite  to  the  maintaining  the  ^^  n-  2-  55»« 
indictment,  that  he  that  diffeifes  (hould  gain  a 
freehold  ;  fed  qu^re^  Whether  he  that  is  entered 
upon  muft  not  have  a  freehold  ?  for  the  21  3^.  !• 
c.  15.  gives  reftitution  of  pofleffion  to  a  leifee 
for  years,  but  no  indidment;  and  had  an  in- 
didment  lain  before,  that  ad  had  been  need- 
lefs ;  for  where  an  indidtment  lay,  there  reftitu- 
tion was  to  follow. 


(;r)  [Trefpafs  lies  againft  him  by  the  copyholder.  See 
antiy  1 57*  («). 

See  of  Indiament,  i  Howl.  P.  C.  278.  c.  64.  f.  15— !/• 
Sw  a|fo  3  Burr.  1702  an4  1733O 

If 
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Co.ccip.»4.  If  a  copyholder  dies,  his  heir  under  the  age 

of  fourteen,  the  ncjct  of  kin  fhall  not  have  the 
cuftody  of  the  copyhold  land^  for  the  right  of 
Appointing  a  guardian  for  them  dejure  belongs  to 
the  lord  (z),  that  fo  he  may  be  fure  to  have  the 
fervices  done  him.  This  is  a  particular  reafon 
why  the  lord  fhould  have  the  cuftody  of  the 
lands,  againft  the  common  rule  for  the  guardian 
in  focage;  But  the  reafon  not  extending  to  the 
(iuftody  of  the. body,  it  feems  the  guardian  in 

Co.  Cop.  155.    focage  (hall  have  the  body.    This  guardianfliip, 

'  ^'  faith  Cokc^  de  communi  jure  belonging  to  the 

lord,  the  copyholder  cannot  by  his  laft  will  and 
teftament  appoint  another  guardian:  quarts 
Whether  at  this  day  by  force  of  the  ftatute 
12  Car.  2.  c.  24.  the  devifee  of  a  child  fhall 
[  330  ]  have  the  guardianfliip  of  the  child's  copyhoM 
lands  {a)  i  For  the  words  of  the  adt,  fee  the 
ftatute  at  large. 

Co.  Cop.  38.  Copyholders  pay  no  relief,  for  that  is  a 
•fervice  only  due  from  freeholders  (^).  The 
quality  of  the  lord's  eftate  is  not  regarded  in 
Toluntary  grants  by  copy;'  for  if  he  be  but 
dominus  pro  tempore^  it  is  fufficient  [c) ;  for  if 
baron  and  feme  grant  copies,  the  feme  fhall 
never  avoid  this  after  the  death  of  her  hufband; 

Co.  Cop.  79,    J)ut'  if  he  alone  grant  {d)^  it  feems  fhe  may,  for 


{%)  [See  antiy  308.  N.  CLX.  contra.'} 
{a)  [Sec  N.  CLXXIE.J        (*)  [Sec  N.  CLXXIIL] 
(<)  [ScCiJff//,  196,  &c.]        {d)  [Sec  Cr$.  Jac.  99.  aa^] 

he 
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he  had  nothing  \mtjure  uxoris.  Two  joint- 
tenants  of  a  mancH*,  a  copyhold  efcheats,  one 
may  grant  the  whole,  for  he  is  dominus  pro 
tempore^  and  is  feifed  per  my  ^  per  tout.  Lord  co.  cop.  99^ 
grants  a  copyhold  for  life,  where  they  arc 
grantable  in  fee,  the  grantee  furrenders  to  the 
ufe  of  another  in  fee,  the  lord  zAmW^  fecundum 
^fficium  furfumredditionis  {e) ;  an  eftate  for  life 
only  pafles.  If  a  copyholder  fin^ender  to  the  C0.c0p.9y, 
ufe  of  his  laft  will,  and  by  that  devifes  it  to 
two,  2lnd  the  lord  admits  one,  this  £hall  enure 
to  both  (y )  ;  for  when  he  is  admitted,  he  is  in 
by  the  furrender,  which  he  cannot  be  unlefs  he 
be  a  jointenant;  for  that  is  his  title  by  the 
furrender, 

A  copyholder  dies ;  a  ftr%nger  before  the  ad-  f^.^^;  "*' 
mittance  of  the  heir  comes  and  furrenders  to 
the  ufe  of  the  heir  and  his  wife  ;  he  fliall  ever  [  331  ] 
claim  jointly  with  his  wife  by  force  of  thia 
eftoppel.  If  he  had  been  admitted  firft,  and 
thet^  the  furrender  had  been  made^  quare^ 
Whether  he  had  been  eftopped  {g)  ? 

^uare^  Whether    tithes    are    grantable    by 
copy?  See  Cro.  jE"/.  814.  &f  i  Roll.  Abr.  498. 


(#)  \Cq.  Copyb.  {.  34*  Tra^fSf  77,  and  qtuert.  For  lord 
Coii  only  fays,  '*  J  think  no  fee  paiTes ;"  and  fee  anie^  255. 
N.CXIX.j  257.  N.CXX,  Scealfotfirt/,120.  N.XLV. 
^73'  {^)*  ^f  admiffions  ftcundum  cfficium  furjumndii^ 
tims.] 

k  (/)  [S<?c  N.  CLXXIV,]       {g}  [Sec  N.  CLXX V.] 

where 
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where  it  13  faid  they  may  (b)y  a$  well  as  a  rent- 
charge  (i). 
Co.  Cop.  Hi.  Things  that  lie  not  in  tenure,  are  not  grant- 
able,  unleis  appendant  to  fomething  that  does 
lie  in  tenure ;  for  firft,  no  rent  can  be  referved 
out  of  them,  becaufe  there  can  be  no  diftrefs 
taken  upon  them,  and  then  they  are  not  parcel 
of  a  manor,  which  confifts  only  of  demeans 
and  fervices.  But  then  it  will  be  objected,  that 
a  rent-fervice  is  parcel  of  a  manor,  and  grant- 
able  by  copy ;  for  a  manor  may  be  granted  by 
copy,  but  a  reift-fervice  may  be  diftrained  for; 
and  if  it  be  granted  by  copy,  it  cannot  be 
granted  alone,  but  lands  muft  be  granted  with 
it,  upon  which  a  diilrefs  may  be  taken ;  and  as 
it  is  part  of  a  manor,  it  is  held  of  fome  fuperior 
lord. 

Per  fe  it  feems  a  rent-fcrvicc  cannot  be 
granted  by  copy,  no  more  than  rent**charges,  or 
commons  in.groj&,  which  yet  may  be  granted 
by  copy,  as  they  are  appendant  to  any*  other 
r  3^2  1  thing.  No  fervice  can  be  referved  or  due  upon 
the  grant  of  incorporeal  things;  fo  that  no 
court  can  be  kept  by  the  grantor,  no  attendance 


{h)  [Cro.  Eliz.  413.  which  cites  Sir  John  Bourn's  cafe 
as  fo  adjudged!.     M$orty  355.  Ca.  480.  N.  (9)  to  Cr.  Litt. 
{8.  b,     Supplem.  to  C$.  Copyh.  f.  17.     Tra£is^  200.  ace. 
.   And  note.  Tithes  are  tenements.     See  i  Strangty  lOO- 
and  cafes  there  cited  ;  and  alfo  Cm.  Rep.  267.] 

(1)  [See  below,   and  Caltb.   54,      Cg.  Copyh.    f.  4a' 
TraHs^  97«  cantra^  as  to  a  reot«charge.] 

being 
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being  due  from  the  grantees  of  incorporeal  in- 
heritances ;  fo  as  to  them  there  is  no  lord,  and 
confcquently  they  cannot  pafs  by  furrender  and 
adnaittance,  and  fo  are  not  grantable  by  copy ; 
and  therefore  where  Coke  fays,  that  any  thing 
parcel  of  a  manor  may  be  granted  by  copy,  or 
any  thing  concerning  lands  and  tenements,  that 
muft  be  meant  parcel  of  the  manor,  and  no  in« 
corporeal  things  in  grofs  are  parcel  of  a  manor. 

Things  grantable  by  copy  muft  be  things  of  co.copi  ui. 
perpetuity,  for  otherwife  it  can  never  be  fhewn 
that  there  hath  been  a  cuftom  to  demife  them 
by  copy ;  yet  a  man  may  grant  by  copy  twenty 
loads  of  wood  to  be  taken  by  the  grantee  (k) ; 
for  it  is  not  requifite  that  the  grant  ihould  have 
continuance,  but  that  the  thing  granted  by 
copy,  fhpuld  be  a  thing  of  perpetuity,  which 
trees  are,  for  a  man  may  have  an  inheritance 
in  a  tree ;  yet  it  feems  no  fervice  is  due  from 
the  grantee  in  fuch  a  cafe :  but  then  trees  while 
growing,  are  held;  and  a  tenure  may  be  re- 
ferved  upon  the  grant  of  them,  though  no  fer- 
vice be  due  upon  the  grant  of  twenty  loads }  of 
which  quarc  (/). 

A  fteward  of  a  manor  cannot  licenfe  perfons  ^L  ZiZ  J 
to  alien  by  deed  ex  officio  {m)\  for  that  is  no 
cuftomary  thing,  but  a  power  derived  from  the 


Co.  Cop.  113. 


(i)  [Cc.  C9pyk  f*  42.  and  Co.  Litt.  58.  b.  acc.^ 

(/)  [Sec  N.  CLXXVL] 

\m)  [See  Co.  Cofyb.  C  44*    Tra^s,  loi,  2.] 

lord's 
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lord's  iatereft,  and  therefore  belongs  only  to  the 
lord,  unlefs  there  be  a  particular  cuftom  for  the 
lleward  to  licenfe,  or  power  be  given  him  by 
the  lord  in  his  patent,  or  otherwifel  Licence 
to  alien  and  admittance  muft  be  in  the  name  of 
the  lord. 

ca  Cop.  1*3*  The  fame  expofition  that  is  made  of  grants 
of  freehold  lands,  is  made  of  copyhold  lands  (»); 
therefore  a  grant  to  one  and  his  heirs  male  is  a 
fee,  ^c.     See  Co.  Cop.  136,  139. 

Co.  Cop.  143,  Anions  merely  perfonal  a  copyholder  may 
fue  at  common  law.  Copyholder  makes  a  leafe 
by  licence  for  years,  where  the  cuftom  is  for 
the  copyholder  to  cut  down  timber-trees ;  the 
leffee  for  years  cuts  down  the  trees  j  the  copy- 
holder (hall  fue  in  the  lord*s  court  to  puniih 
this  offence. 

Co.  cop«  x54>  A  fine  is  due  upon  admittance  upon  a 
voluntary  grant  {0).  Where  the  cuftom  is  for  a 
copyholder^s  lands  to  be  extended  (p)^  the  cx- 
tendor  fhall  be  admitted  and  pay  a  fine. 

s  i*o-  9-  j1.  intermarries  with  a  feme  copyholder  for 

years ;  he  fhall  not  be  admitted  or  pay  a  fine  if 
he  furvivc  (y).  Two  jointenants,  the  one  dieth, 
the  other  fhall  have  all  by  furvivorfhip,  without 


(«)  [See  ante^  295-  N.  CXLVI.] 
(0  ISteantiy  239.  N.  CIII  and  CIV.] 
(p)  [Sec  ante,    185.   295.    N.   CXLVIL  j    296.  N. 
CXLVIII.  and  CXLIX.] 

(f )  [S€c  mte,  289.  N.  CXXXVL] 

10  paying 
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paying  a  fine  or  being  admitted  (r).     Tenant 

for  life,  and  he  in  remainder  join  in  a  grant  of    [  334  ] 

their  copyhold,  but  one  fine  is  due  {s).     So  if  a 

furrender  be  made,  and  after  a  recovery  is  had 

by  plaint,  in  the  nature  of  a  writ  of  entry  in 

the  pqfiy  for  the  better  aflurance,  but  one  fine  is 

due  (/)• 

Touching  wafte  voluntary  and  permiffivc  by 
an  infant,  a'  man  non  compos^  a  feme  covert^ 
guardian,  cefiuy  que  ufe^  fee  Co.  Cop.  firom 
p.  163  to  171  («)• 

Tenant  for  life  of  a  manor,  remainder  in  fee,  ^^-  ^-  ^t» 
a  copyholder  commits  a  forfeiture,  tenant  for 
life  dies ;  he  in  remainder  may  take  advantage 
of  his  forfeiture,  in  refpedt  of  the  damage  done 
to  his  intereft  [w).  So  it  feems  if  tenant  for 
life  had  aliened  to  another  his  eftate,  though 
neither  he  nor  his  grantee  could  take .  advantage 
of  this  forfeiture ;  yet  after  his  deaths  it  feema 
he  in  remainder  might.  If  a  copyholder  does 
an  ad  which  extinguiflies  his  copyhold,  ac- 
ceptance of  rent  will  not  difpenfe  with  it* 
Otherwife,  where  it  is  a  naked  forfeiture  {x).  cn>.  a  $««• 
The  lord  of  a  manor  demifes  the  land  by  copy 


(r)  [See  antey  330.   N.  CLXXIV.] 
(j)  [See  ante,  163.  {c)  i  and  N.  LXXVII.     Co.  Cofjh. 
ft  56.     TraSfSy  130.  ace.'} 
(f)  ICo.  Copyh.  f.  56.  ace,} 
(it), [And  further,    Vin.  Cij^A.  (K.  c)  &  (R.  c).     Cm. 

(w)  [Sec  N.  CLXX VII.]     (x)  [Sec  N.  CLXX VIH*] 

to 
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to  A.  upon  condition  he  fliould  pay  twenty 
fluUings  yearly  to  B.  during  his  minority^  and 
I  GO  /.  when  he  caifae  at  age ;  A.  doth  not  pay 
the  twenty  fhillings  yearly,  but  furrenders  to 
the  ufe  of  P.  and  his  heirs,  whom  the  lord 
admits ;  and  afterwards  B.  attains  his  full  aget 
[  ZZS  ]  ^^^  ^^  money  is  not  paid  him ;  whereupon 
the  lord  enters  for  the  condition  broken,  and 
grants  it  to  B^  and  the  queftion  was.  Whether 
the  lord's  admittance  of  P.  were  not  a  difpenf- 
ation  with  the  condition  ?  The  cafe  was  not  re- 
folved  J  but  Tenner  was  of  opinion  it  was  no 
difpenfation ;  and  he  argued  that  becaufe  the 
lord  was  only  an  inftrument  to  convey,  and  the 
cefiuy  que  ufe  is  in  by  him  that  furrendered; 
and  therefore  the  lord's  admittance  was  no  dif* 
penfation.  But  furely  his  affirming  the  power 
.of  the  copyholder  to  furrender  an  eflate  after 
the  breach  of  the  condition,  for  not  paying  the 
twenty  fhillings,  is  a  good  difpenfation  for  that 
forfeiture,  as'  well  as  if  he  had  accepted  rent 
after  the  forfeiture ;  for  the  affirming  his  power 
to  grant  over  his  eflate,  is  as  much  an  indication 
of  the  lord's  mind  for  the  continuance  of  the 
eflate,  as  the  acceptance.  But  then  as  for  the 
forfeiture,  that  accrued  after  the  admittance  \^j\ 


{y)  [That  is,  the  forfeiture  on  nonpayment  of  the  one 
hundred  pounds*  The  default  in  not  paying  the  twenty 
(hillings  was  fuppofed  to  have  been  purged  by  the  fubte- 
quent  furrender  and  admiffion  of  P.] 

it 
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It  ftcms  .the  admittance  could  not  pafs  away 
that }  for  the  land  was  charged  with  the  condi- 
tion, into  whofe  hands  foever  it  came :  And 
this  feems  to  be  Fenner$  opinion,  by  the  reafon 
he  gives ;  for  that  the  cejluy  que  ufe  coming  in 
by  the  furrenderor,  the  lord  by  his  admittance 
did  not  pafs  away  his  intereft  in  the  condition ; 
for  the  queftion  was.  Whether  the  lord  had 
difpenfed  with  the  condition,  not  whether  he  [  'i\'^  ] 
had  difpenfed  with  the  forfeiture  of  the  condi- 
tion broken  ?  for  that  was  not  broken  in  part^ 
till  after  the  admittance :  yes  (js),  a  breach  in 
part  was  a  breach  of  the  whole  condition. 

My  lord  Coke  fays,  that  prefentments  of  fur-  co.cop.  105. 
renders  ought,  in  all  material  points,  to  enfue  *^"*  ** 
and  agree  with  the  furrenders  .  themfelves  (^), 
elfe  the  furrender,  prefentment,  and  admit- 
tance thereupon,  will  be  void;  which  feems 
reafonablej  for  if  the  prefentment  in  matter 
differs  from  the  fqrrcnder,  the  lord  hath  no 
fufBcient  notice  of  the  furrender;  and  then  the 
admittance  upon  it  muft  in  reafgn  be  bad,  and 
not  help  out  the  prefentment ;  for  if  the  lord 
knew  the  true  furrender,  perhaps  he  would 
never  confent  to  fuch  a  furrender;  and  the 
true  furrender  ought  to  be  known,  that. the 
lord  might  know  his  tenant,  and  from  whom 
to  take  his  fervices.  The  admittance  cannot, 
help  out,  for  that  was  grounded  upon  the  pre*. 

(a)  [Yet. J  (a)  [Seea»/,,  192.  (r).] 

^  ^  fentmenij 
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fcntmcnt ;  but  if  the  lord  had  notice  of  the 
true  furrender,  though  the  prefentment  did 
differ,  yet  it  feems  reafonable  the  admittance 
fhould  enure  according  to  the  furrender,  be- 
caufe  he  had  notice  of  the  true  furrender ;  an<| 
when  a  man  is  admitted,  he  is  in  by  the  furr 
t  337  ]  reader.  Sed  y^^r^.— Where  it  is  faid,  that  if 
the  prefentment  differ  in  points  material  from 
the  furrender,  that  there  the  admittance,  pre^r 
fentment,  and  furrender,  are  all  void ;  It  feems 
this  muft  be  underftood,  if  the  time  for  pre^ 
fenting  the  furrender  be  p4ft;  for  if  there 
fhould  be  a  prefentment  and  admittance  made 
contrary  to  the  furrender,  fure  this  will  not 
make  the  furrender  void  before  the  utmoft  time 
allowed  by  law  for  the  furrender's  being  pre- 
fented ;  for  it  is  no  reafon  to  i^y  that  becaufe 
the  prefentment  is  void,  that  therefore  the  fur- 
render is  void  J  for  the  furrender  depends  not 
on  the  prefentment,  though  it  may  be  void 
becaufe  not  prefented,  but  not  becaufe  ill  pre^p 
fented.  So  that  if  after  fuch  ill  prefentment 
and  admittance,  there  (hould  be  a  good  pre- 
fentment and  admittance,  it  feems  the  furrender 
and  all  the  other  adls  will  ftand  good, 
Jci-^ij^li!'  ^*   copyholder  in  fee  furrenders  to  the  ufe 

of  himfelf  for  life,  then  to  his  fon  for  life,  then 
%o  the  ufe  of  his  laft  will  j  the  fon  dies,  then 
the  father  furrenders  to  the  ufe  of  J.  S.  in  feej 
adjudged  that  notwithftanding  the  furrender  tq 
^be  ufe  of  one's  laft  wilji  the  eftate  rei^j^ins  in 
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the  copyholder  (^),  and  he  may  furrender  it  in 
his  life-time  to  whom  he  pleafes. 

It  is  faid  in  Rollsy  that  if  a  copyholder  makes    [  338  ] 
a  deed  of  feoffment,  with  letter  of  attorney  to  co-'^Lr^s.^^'' 
make  a   livery,  it   is  a   forfeiture,  though  no 
livery  be  made ;  (feciis^  if  there  had  been  no 
letter  of  attorney  to  make  livery  ;)  for  by  giving 
the   letter  of  attorney  he  hath  manifefted  the 
determination  of  his  will,  having  put  it  in  the 
power  of  another  perfon  to  pafs  the  eftate ;  but 
when  he  hath  referved  that  power  to  himfelf,  he 
may  choofe  whether  he  will  pafs  it  or  not  [c\ 
y  ■  ■  ■  '  ■  ■ 

(*)  [See  ariUy  195,  N.  LXXXV.] 

(0  [Sec  N.  CLXXIX.] 
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NOTE  I.    Introd*  p.xviii.  (/), 

TTT  fhoold  fcem  that  in  more  early  times  the  age  of 
majority  was  in  both  cafes  the  lame,  and  fixed  ac 

In  rude  ages,  man,  continuaUy  expofcd  to  danger 
found  it  neccflary  to  his  protcftion  to  be  contimwlly 
armed  j  and  as  he  was  .to  encounter  danger  at  aa 
early  period,  he  took  up  his  arms  as  foon  as  he  was 
able  to  wield  them.  (See  AiMr^s  Jmtr.  Ind.  18  ) 
Among  a  people  whpfe  glory  was  in  warlike  atchieve- 
mcnts,  the  prefenting  of  arms  to  youth  was  made  a 
ceremony  folemn  and  important. 

In  ancient  Germany,  when  a  young  perfon  was 
deemed  capable  of  bearing  arms,  he  was  introduced 
into  public,  and  they  were  folemnly  given  him  in  the 
prcfcnce  of  the  chiefs  of  his  nation,  &c.  He  from 
thence  became  a  citizen,  a  member  of  the  ftate-  and 
from  this  cuftom  is  derived  the  ceremony  of  knieht- 
hood.  (See  Tacit,  de  Mor,  Germ,  c.  13.  and  C*f 
dcBclh  GalL  lib.  vi.  c.  16.  See  alfo  V  PaCe 
tajjim.  Seld.  rU.  of  Hon.  p.  2.  c.  i.  f.  58.  fForkl 
n.  J.  p.  491.  1003,  Spir.  Linos,  h.  18.  c.  26. 
•^^3  Stxart'^ 


j4Cr  NOTES   AND  ILLUSTRATIONS^ 

ituarfs  View  of  Soc.  in  Eur.  h.  i.  c.  a.  f.  4.  p« 
47,  8.  269,  &c.  n.  (3).  Lacomb€i  Abregi  de  VUifi4 
du  Nordy  torn.  i.  p.  386,  7. 

The  forms  of  creation  with  refped  to  knighthood, 
and  the  terms  which  were  ufcd  to  exprefs  that  cere- 
mony in  later  days,  had  aHufion  to*  the  cuftoms  of 
earlier  times.  *^  fVilUlmus  rex  fortis  anno  decimo 
nono  regni  fuiy  cuiH  de  more  tenuijfet  curiam^ — ad 
Pentecojten  apud  Londoniamy  Henricum  fliuni  fuum 
juniorem  virilibus  induit  arwis/'  H^n.  Hunti 
I  6.  p.  370,     Nu.  20. 

«*  Rex  mibelmus  infefto  Pentecojtes  apud  fVefimo- 
fiafterium'^Eodem  tempore  per  prius  Henrieum  filium 
Juum  juniorem  cingulo  D0>f  avit  militari."    Rudb» 
Hift.  fFinton.  apud  Jngt  Sac.  torn.  i.  p.  258. 

"  ^nno  gratify  M-  L.XXXVL  en  la  Jamiene  de 
Ventecofte  fijl  il  Jon  Fiz  Henri  Chivalier  a  JVeJl- 
mufter:'  Chron.  MS.  in  Bibi  Coll.  S.  Trin.  Cantab. 
{Fide  I  Mad.  Excbeq.  7.  n.  (/).) 

To  bear  arms,  **  ad  arma  fufcipienda^'*  was  the 
tifual  phrafc  for  knighthood.  {Vide  Stat.  Milit. 
1  Edw.  IL  I  fee  alfo  2  Inft.  597,  and  pojl.) 

In  the  more  rude  ages  of  fociety,  perfons  were 
,  from   their   earlieft  years    inured    to    exercife   and 

danger;  they  were  robuft  and  vigorous  from  their 
mode  of  life ;  ihey  fbon  then  became  capable  of 
bearing  arms,  efpecially  as  the  arms  of  thofe  ages 
were  in  general  light.  A  pole  pointed  with  iron, 
and  an  ozi:r  IhicM,  were  the  ufual  armour  of  the 
Germans  i  many,  indeed,  fought  only  with  darts  or 
iilubs,  Peftorals  and  helmets,  and  perhaps  evert 
complete  fuits  of  mail  (Loric^e,  fays  Tacitus,  f.  6. 
and  fee  i  Nor.  Jntiq.  c.  9.  p.  242.),  were  known 
toifacm^,  buc  vtrry  feldom  worn  3  (add  vide  St.  Rtrnj^ 
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Mem^  torn.  i.  Yiv.  2.  p.  100,  101.).  At  an  early 
age  therefore  might  the  German,  ufed  from  his 
infancy  to  martial  amufements  and  employs^  have 
been  able  to  become  a  foldier. 

Fifteen  feems  the  age  at  which  the  youth  in  moft 
nations  in  the  northern  parcs^  of  Europe  (and^  indeed^ 
in  dates  far  removed  from  the  fuppofed  fcenes  of 
feudalifm  ;  fte  the  Codf  of  Gent 00  Laws,  c.  2.  f.  16.; 
c.  3.  f.  8,)  was  confidered  at  a  fubfequent  period  as 
being  capable  of  bearing  arms.  (See  i  Mall.  N.  A^ 
c.  9.  p.  197.  I  Montefq.  Spir.  Lavfs,  b.  18..  c.  26.  \ 
b.  28.  c.  25.) 

In  aftertimes  however^  *  when  the  arms  became 
more  ponderous  and  unwieldy,  and  when  fuits  of 
"  complete  fteel**  were  generally  worn,  the  age  of 
bearing  them,  or  that  of  knighthood,  was  poftponed^ 
and  confequently  the  minority  protrafted  till  twenty- 
one.  {Vidt  Moniefy.  uii /up.  Stuart's  View,  b.  f  * 
€.  1.  f-  5.  n.  (2),  p.  296.     Sulliv.  left.  xii.  p.  123.) 

^y  Ante  tetatem  verb  viginti  unius  annorum  (faid 
a  writer  in  the  time  of  Edward  the  Firft),  robusto3 

V£L  HA9It£S  AD  ARMA  ^USCJPIENDA  PRO  PATRIA 
OEF£NSIONe     NOW      REPUTANTUR    — ./'        (FUta, 

lib.  I.  cap.  9.  f.  4.  and  vide  Britt.  c»  66.  Bralt. 
lib.  2.  C.37*  f*^6.k.  Tear^bcok^  H.  2S  Hen.  \U 
fv  41.  «• ;  4^.  ^*  Litf*  f.  103.  Ct>.  Litt.  78.  ^. 
&iat.  de  Milttihus,  i  Ed.  II.  f.  5.  and  2  Inft.  597,) 

|n  ft  ill  more  diftant  days>  indeed,  the  age  of  ma- 
jority feems  to  have  been  fourteen,  (and  fee  here 
Lacmbe,  Ahregi  Cbron.  de  VHifi.  du  Nord,  tom.  i, 
p.  3861  7-)  and,  on  the  heavy  armour  becoming 
general,  to  have  been  extended  to  twenty  yt^rs. 

The  nordiern  nations  allowed  a  certain  latitude  in 

calculatipns  like  thefe  in  favour  of  the  perfqns  af- 

A  A  4  fcaed^ 
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fcftcd.  When  a  yiar  was  required,  it  added  a  Ao 
to  that  year,  chat  it  might  be  certain  that  it  had 
adually  elapied ;  hence  our  *'  year  and  a  day.**  lo 
like  manner  another  year  was  added  to  the  four- 
teenth, and  afterwards  to  the  twentieth,  that  the  heir 
might  have  time  to  fue  out  his  livciy,  and  to  enter 
upon  his  iamisj  to  inquire  into  the  Hate  of  his  pro^ 
perty,  &c.  Hence  the  year  of  cledion  ftill  recog- 
nized by  the  Scottifli  law;  hence  too  the  primer 
Je^ftn\  the  annual  value  of  the  land,  as  the  relief  of 
the  tenant  in  foccage,  &c. 

"  Pr^eUrea  Jiquis  infeudatus  major  quatuorde- 
ciM  ANNls/«<i  incuria  vel  negtigentia  per  annum  et 
DIEM  fieteritj*  fays  the  feudal  law,  *'  q^uod  feudi  hi' 
vejiuram  a  propria  domino  Hon  petierit^  tranJaHio  hoc 
/patio  feudum  amiitat.'*  Dig.  Feud.  \.  2.  t.  55.  ft 
543,  cited  poft.  41.  which  fee. 

When  the  age  of  majority  became  deferred,  we 
find  a  fimilar  cuftom  prevailing.  According  Co  the 
Grand  Coujtumier  de  Normandie,  the  heir  in  chivalry 
was  confidered  as  within  age  till  he  had  accom* 
plifhed  his  tua^ntietb  year.  *'  Et  pour  ce  quilz  doi^ 
hiient  ejlres  tenuis  en  garde  tant  que  les  vingt  aUx 
Joient  acompliz'*  But  it  immediately  adds,  "  On 
leur  dcnne  uno  an,  pur  lufaige  de  Normendie^  en  quey 
ilz  peuent  faire  en  court  dameur  fc?  rappeller  lep 
Jaiftnes  de  leurs  ancejfeurs  par  enquejle.  A  celuy  qui  a 
acompliy  vingt  et  un  an  neji  pas  otroyee  PenqueAi 
de  la  Jaifihe  a  Jon  ancejfeur^  Je  Vancejfeur  ne  mouruP 
dedens  l'an  et  le  jour  que  la  clameur  a  efte  faiSe'* 
■  (Fide  Grand  Coujlumier,  c,  23.  De  Garde  Dorpb. 
and  c,  44.  De  Non  Aage^  and  St.  Palaye^  Mem. 
Qbvoal  c,  ^  St.  Remy,  Mem.  torn.  I.  liv.  2. 
p.  8a.)  ;  . 

But. 
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But  although  the  period  of  twenty-one  years  bc- 
caoie  at  kngth  the  prcfunied  and  general  ag<  of 
majority,  yet  the  lord,  if  he  pleafed,  might  have 
knighted  his  tenant  at  an  earlier  age.  If  from  the 
ftrcngth  of  his  arm,  or  his  advancement  in  militarjr 
ikill,  he  conceived  him  worthy  of  the  honours  of 
chivalry,*  he  needed  not  have  waited  till  he  fhould 
have  completed  his  twenty-firft  year.  But  by  con- 
ferring thofe  honours  on  his  tenant,  the  lord  immc*- 
diatcly  terminated  his  minority.  He  had  thus  de- 
clared hirn  capable  of  fuch  manly  employs,  and,  of 
confequencc,  could  detain  him  no  longer  in  wardL 
(See  2  Inft.  ii,  la.  (Magna  Cbaria,  c.  3.)  and  597. 
{Stat,  de  Militibus.y  Stuarfs  Vie'vo^  b.  1.  c.  a.  f.  5. 
n.  (2).  p.  296,  7.  Stdiiv.  led.  xii.  p.  124.  3  Lord 
lyttlei.  Hen.  II.  b.  a.  p.  173.  SM.  ^it.  Hon.  p.  2. 
^-  3»  f-  31*  fVorksy  v.  3.  p.  808,  9.  1004.  and  vide 
St.  Pa/ay ey  c.  i  and  4.) 

In  this  kingdom  too,  though  the  age  of  knight- 
hood had  been  for  many  centuries  fixed  ac  twenty- 
one,  the  lord  might  have  claimed  his  zxdpottrfaire 
l^ainefitz  chevalier  as  foon  as  fuch  ion  had  attained  to 
ffteen.  {Stat.  fFeJlm.  i*  3  Ed.  I.  c.  36.  and.C^.  Lilt. 

78.^0 

This  was  a  relic  of  the  ancient  ufage ;  a^d  the  ancient 
ufagc  continued  as  to  thofe  infants  who  were  not  con- 
cerned in  the  ch'ange  of  armour,  in  mafiy  rcfpefts,  to 
later  times.  It  prevails  to  this  day  in  the  county  of  Kent; " 
for,  by  the  cuftom  of  that  county,  fifteen  is  ftill,  as  to 
many  purpofes,  the  age  of  majority.  (See  Robin/,  Gav. 
b.  2.  c.  3.  p.  185 — 222,  &c.  and  the  authorities  by 
him  cited,  !.;//.  f.  104  and  12J.  See  alio  Monte/q. 
S.  L.  b.  18.  c,  26.  n.  (*)i  and  fojt.  293.  N. 
CXLVI) 

12  We 
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We  are  told  cxprcfsly  by  Glanville  that  the  age  of 
tnajority  of  the  tenant  in  foccage  continued  in  bis 
days  {t^fnp.  Hen.  II.)  to  be  fifteen:  "  5i  ver9 
b^eres  IS  filius  Jokemanni  fuertt^  atatem  habere  inuU 
ligitur  tunc  cum  oyi.NDECiM  compleverit  annum/* 
{Lab.  7.  cap*  9.)  Braliony  who  wrote  in  the  time  of 
Henry  the  Third,  adverts  to  chat  of  fifteen,  and  of 
fourteen  alfo  j  he  feems  to  recur  to  the  ancient  age; 
{Vide  Brailon,  lib.  2.  c.  37.  f.  86,  b.  and  lib.  f. 
c.  21.  /.  422.  a,)  And  it  is  obfervable,  that  the  lac* 
fer  author  afferts  that  the  male  heir  in  foccagt  was  to 
be  out  of  ward  as  fooh  as  he  becanie  capable  of 
attending  to  huibandry  and  of  conducting  his  ruftic 
employs  s  "  Item  vires  requirit  atasjockagii  ^  iifcre* 
Henem  (^ /en/km,  ^fecund,  q.  b^tres  /ocbnanni,  pojfit 
Gf  /ciat  ea  exercere^  q.  pertinent  ad  agri^ultu- 
ram/*  And  that  the  female  became  emancipated 
when  able  to  govern  her  domeftic  affairs :  "  F4fmina 
veri  plena  ejepoterit  retails  infockagio  omni  cafu^  cuii 

POSSIT  KT  SCIAT  DOMUl  SUiB  DISPONERS,  BT  EA  FA- 
CBRB  Q^  PERTINENT  AD  DISPOSITIONEM  BT  ORDINA- 
TIONEM  DOM;  UT  SCIAT  C^:  PERTINBANT    AD  CONE/* 

(Sir  Edward  Coke  reads  cover^  or  coffer^  2  Infi.  203.) 
**  ET  KEY  5  q,  quidem  ejfe  non  poterit  ante  q^jart.  de* 

CIM  ANN.  VEL  DECIM.  Q^INT.  qUfU  bujufmodi  ^tOS  rt- 

quirit  di/cretionem  ^JenJumJ^  (Lib.  2.  c.  37.  /.  86. 
i.)  The  author  of  i7tf/tf,  whoconripofcd  his  treatiie  in 
ihe  reign  of  Edward  the  Firfi:,  mentions  no  certain 
number  of  years  for  the  foccage  tenant  to  be  out  of 
ward  i  but  contents  himfcif  with  faying^  that  the  heir 
who  held  by  that  fpecies  of  tenure  became  of  age 
when  marriagable.  {Fide  Fleta,  lib.  i.  c.  9.  f.  5O 
And  the  age  of  marriage  he  fixes  2it  fourteen.  (Lib. 
I.  c.  13.   Md  vide  Britt.  c.  67.  Tear-book^H.  H 

Hen. 
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Uen.  VL  /.  40.  b.  &c,  pL  a.  and/.  52.  a.  &c.  ft. 
17.  I  i2(?//.  Abr.  342.  tit.  Bar.  and  Feme,(C.)fL  5* 
who  cites  4?*^^  Regiam  Majefiatem,  43.  ^.  ^/tf/* 
Afer/.  c.  6.  ^.  ao  //^/i.  III.  fTefim.  !•  c.  22.  an. 
3  £^.  I.  and  2  /»^.  203.) 

The  caufc  of  the  additional  year  continuing  as  to 
the  milicary  tenant  was,  moft  probably^  from  the  ne- 
ceflicy  of  the  faing  of  livery  by  the  heir,  and  the  right 
of  the  lord  to  retain  the  profits  of  the  fief  till  fuch 
livery  was  regularly  fued ;  in  which  cafe  it  was  both 
for  the  benefit  of  the  heir>  and  the  intereft  of  the 
lord  of  the  fci?.  But  as  to  the  tenant  in  foccage,  the 
wardfhip  appertaining  to  the  relations  of  the  heir  who 
were  accountable  for  the  profits  of  the  tenancy,  the  rea-- 
fon  for  its  continuance,  in  a  great  meafure,cdared.  By 
the  cuftom  of  Kent,  the  heir  was  obliged  to  appear  in 
the  court  of  the  lord  and  regularly  demand  his  inherit- 
ance, which  the  lord  <was  accordingly  obliged  to  deliver 
(fee  jR^^.  Gav.  b.  2.  c.  2.);  and  fifteen,  therefore,  re- 
mained in  Kent  the  age  of  majority.  The  age  of 
marriage  and  difcretion  alfo  having  been  fixed  at 
fourteen,  both  by  the  common  and  civil  law,  prior  to 
the  times  we  arc  now  fpeaking  of,  contributed  towards 
the  cftablifliment  of  the  age  of  fourteen  as  that  of 
majority  among  fuch  tenants  jwho  were  not  intcrefted 
immediately  in  the  change  of  armour. 

As  to  the  tenant  in  burgage,  we  find  from  GlanvilU 
{lib.  7.  cap.  9.  and  BraSon^  lib.  2.  cap.  37.  /.  86.  b.) 
that  he  was  to  be  out  of  ward  as  U^on  as  he  became  ca- 
pable of  following  his  father's  profefTion.  The  latter  au- 
thor fays  exprefsly,  that  there  was,  in  his  time,  no  cer- 
tain agd  required :  "  Si  autemfilius  burgenfis^  tunc  ata- 
tern  habere  intelligitur,  cum  denarios  difcreti  fciverit 
numerarcj  ^pantiQs  ulnare,  &f  alia  negotia  Jimiliapa- 

tenia 
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Urna  ixercete :  sed  sic  vok  ^efik ituR  certum  tem- 

PVS^  SED  PER  SENSUM  £T  MATURITATEM  SUAM/'  The 

criterion  of  ability  became  at  length  fo  vague^  nay 
abfurd,  that  the  courts  (at  lead  fo  early  as  the  tinneof 
Edward  the  Second)  infifted  on  the  peribnal  prefence 
of.  the  infant)  that  they  might  be  fatis5ed  that  be  had 
difcretion  to  guide  him.  This^  however^  was  not 
always  praflicable ;  and  a  certain  and  definite  age  was 
afterwards  required  as  the  period  of  emancipation ; 
though^  when  Glanville  wrote,  we  find  that  when 
doubts  arofe  with  refped  to  the  majority  of  the  waird, 
tliey  were  to  be  decided  by  a  jury :  ^^  Per  Ugalts 
homines  d€  vifineto.iS  per  eorum  fair  amentum^*  (/.  7. 
c.  9.)  and  vide  Fiizh.  Abr.  Garde.  127.  &?  Dumfuit 
infra  at  Mem  3  &?  5.  See  alfo  Robin/.  Gov.  b.  2. 
c.  3*  p.  223,  &c»  and  the  authors  by  him  cited^  and 
foft.  325.) 

We  fhall  have  occafion^  in  the  courfe  of  the  follow- 
ing annotations^  to  apply  thefe  remarks  in  illufiratiofl 
of  fomc  of  our  prefent  ufages  and  laws.  (Sec  poji.  293. 
N»  CXLVL  and  325.) For  to  the  hiftory  and  maHoers 
of  the  times  mud  we  recur  to  illuftrate  thofe  laws  which 
were  ordained  in  ages  that  are  pafV^  and  thofc  cuftoHis 
to  which  we  have  fuccceded,  as  it  were,  by  inherit- 
ance ;  to  trace  out  their  origin   and .  mutation,  the 
principles  whereon  they  were  founded,  and  their  re-' 
larion   to   the   general   fyftem  of  our  legal  polity. 
From  incidents  luch  as  thefe  we  have  noticed^  which 
are  too  frequently  condemned  as  frivolous  and  idle  by 
the  indolent  or  captious,  how  often  do  difcoveries  of 
the  firft  import  proceed!  Bur^  as  it  has  been  well  ob* 
fefved  {Ef.  on  Brit.Jntiq.  i6o,  u  Eff.  iv.)  "  Law 
ytrs  are  feldom  biftorians,  and  hillorians  as  feldeM 
lawyers.*' 

NOTE 
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NOTE  II.   p.  I.   (a). 

*«  The  vvordfeudum  was  not  known  here  until  about 
the  year  1000.  Somner's  Gavelkindy  p.  loa.*'  Note{^*) 
to  the  third  edition.  Sec  JVrigbfs  Tenures ^  19. 

Somner  fays,  "It  nrtay  very  juftly  be  doubted 
whether  cither  the  laws,  (lories,  or  other,  either  writ- 
ten or  printed,  monuments  of  credit  of  any  nation 
or  country  can  (hew  the  ^mitd  feodum y  or  feudumr-in 
u(e  among  them,  until  after  the  beginning  of  the 
tenth  century,"  p.  102.  Dr.  Robert/on  and  Mr. 
Butler  fay  not  before  the  eleventh.  See  i  CbarUs  V. 
f.  I.  p.  269,  70.  n.  (H)i  and  JIfr.  ButL  n,  to  Co. 
Litt.  64*  a,  f.  ill. 

Dr.  Stuarty  indeed,  informs  us  that  there  is  certain 
evidence  of  its  ufe  on  the  Continent  fo  early  as  the 
year  884  i  about  which  time  it  was  often  ufed  as  fy« 
nonimous  with  beneficium.  See  his  View  of  Society 
im  Europe  J  b.  2.  c.  2.  n.  3.  p.  352. 

It  (hould  here  be  remembet-ed,  that,  when  thofe 
grants  were  at  will,  they  were  denominated  munera  % 
when  they  became  for  life,  benfficia)  and  when  they 
were  permitted  to  be  hereditary,  or  at  leaft  wcri 
extended  beyond  the  life  of  the  va(ral,  then,  and  not 
till  then,  they  are  faid  to  have  been  properly  ftyled 
feuda.  See  Dalrymple  on  Feudal  Prop.  ch.  5.  f*  i, 
p»  190.  Sulliv.  LeS.  1.  iii.  p.  23.  fVrigbfs  Ten.  19. 

Yet,  after  all,  it  (hould  fecm  that  the  term  feuda 
was  equally  applicable  to  fuch  gifts  when  only  (bf 
life,  or  even  at  will :  the  term  importing  merely  a 
conditional  ftipend  or  reward,  or,  as  we  ftill  ufe  it,  % 
prefent,  gratuity,  a  g^fci  for  feuds,  they  tell  us^ 
were  originally  voluntary*  See  2  Blackfi.  Contm. 
fh,  4.  p.  45.  Stuart's  Vief»,  b.  a.  c  2.  p.  94*  and  ss3* 
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n.  3.  1  Rob.Cba.  V.  f.  i.  p.  270.  n.  (H,)  Butl  n. 
to  Co.  Lift.  64,.  a.  f.  ii.  Somn.  Gavelk.  io8. 

^  The  fcnfe  was  well  expreflcd  by  the  terms  munus 
and  hen^cium  s  and  Sir  Edward  Coke  fays^  that  in 
feoffments,  do  or  dedi  is  dill  the  aptcft  word.  See  Co. 
Lin.  9.  a.  2  Bl.  Comm.  ch.  20.  p.  310.  fFrigbt^  16. 
andn.  (i().  150. 

From  the  manner  in  which  many  writers  have  ex* 
preifed  themfelves  on  this  fubjedt,  one  would  be  in* 
duced  to  conclude  that  they  conceived  the  term 
feudum  to  have  been  abfolutely  unknown  till  the  grant 
w^s  procraded  beyond  the  life  of  the  vaflal  \  but 
fuch  conception  ieenns  fraught  with  abfurdity,  and 
thofe  expreflions  calculated  only  to  miflead. 

It  i$obfervable,that  the  word  is  acknowledgedly  of 
a  German  or  Gothic  origin;  whereas  the  terms  mu- 
net  a  and  beneficta  were  as  evidently  from  the  Latin 
language.  The  former,  therefore,  muft  neceflfarily  (eem 
the  more  ancient,  as  thus  applied,  and  that  by  which 
fuch  gifts  were  originally  ftyled.     What  ftrcms  to  have 
led  to  the  fuppoQtion,  that  the  word  was  not  known 
till  the  tenth  or  eleventh  century,  was  its  not  being 
found  in  any  authentic  charter  written  before  that 
period.     But  the  conclufion  does  not,  I  think,  appear 
warranted.     It  might  not  have  been  inferted  in  char- 
ters, &c.  till  that  time  j  but  it  does  not  follow  from 
thence  that  it  was  wholly  unknown.     The  charters 
and  laws  of  thofe  days  were  chiefly,  at  lead,  in  the 
Latin  tongue  j  and  this  accounts  for  the  ufe  of  the* 
terms  munu^  beneJUium^  ^c.  in  preference  to  that  of  ^ 
feudum,  which  was  forged  out  of  the  Gothic  feodb, 
fo  barbarous  in  the  eftimation  of  (he  Latinift.    If 
the  apportioning  of  lands  to  the  individual  in  conG- 
deration  of  returns  arid  fervices^  as  known^  4t  leafl:  in 
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lateF  days,  by  the  appellation  oli  feudal^  owed  its 
birth  to  the  northern  nations,  is  it  not  realbnable 
to  expcft  from  the  northern  nations  the  term  by 
which  it  was  called  ?  Can  it  be  ferioufly  fuppofed  for 
a  moment,  that  after  denominating  fuch  portion  of 
land  by  a  term  of  foreign  origin,  that  of  munus  or 
heneficiunij  for  fo  many  centuries,  recourfc  Ihould 
then  be  had  to  their  native  tongue ;  to  a  barbarous 
dialed,  which,  in  many  countries^  was  almoft  forgot- 
ten ?  Befides,  what  name  could  it  have  been  known  by 
before  the  Gothic  nations  became  fo  well  acquainted 
with  the  Latin  language  ?  The  inheritance  of  the 
feud  cannot  poflibly,  in  itfelf,  make  any  alteration  in 
the  q\ie(lion :  The  term  Jeodb  had  no  neceffary  re- 
lation to  fuch  hereditary  quality ;  it  was  expreflive 
only  of  a  gifty  a  ftipendf  a  rewardy  or,  as  we  yet  fay, 
^fee-y  even  beneficium  was  applied  to  an  hereditary 
grant  {Jtt  Stuart's  View^  b.  2.  c.  2.  p.  94.  and  352. 
n.  3.)*  Mdfeudumy  in  after-ages,  to  a  grant  for  life. 
(See  Somn.  Gavelk.  108.  and  Sir  Thomas  Smiths 
Commonwealth y  b.  3.  c.  10.) 

Perhaps  the  ufe  of  the  "HOvAfeudumy  to  exprefs  an 
hereditary  grant,  in  preference  to  that  of  munus  or 
heneficiumy  may  be  thus  accounted  for ;  munus,  tene- 
ndum, and  feudunf  feem,  I  fay,  originally  of  the 
(amc  import ;  they  were  gifts.  This  fignification  of 
the  two  Latin  terms  was  remembered,  and  appeared 
illy  to  comport  with  the  idea  of  an  hereditary  eftate. 
The  terni  feudum  was  not  fo  well  underdood  %  the 
fame  abfurdity  of  application  did  not  occur  to  the 
Latin  fcribe  \  he  conceived  it  did  not  involve  it  \  and 
he  called  the  edate  by  the  name>  ilyle^  and  tide  of  a 


^M 
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As  wc  have  fpoken  fo  much  on.  this  hfi^dy  .liiH^y 
not  be  improper  to  remark  that  fFbtSafre  dtnvts  l^e 
term  from  the  Celtic  congucj  ^nd  difi^ver&thi^  cele- 
brated fyftem  amdng  the  ufages  Qf  pur  Bri^ift)  pro* 
genitors.  See  i  Hifi,  Mancb^  ch.  8.  f.  3.  And^  in- 
deed>  our  author  himfelf  feems  rather  of  the  fame 
way  of  thinking  ;-  as,  in  his  little  Tra£i  on  ibe  Confii- 
button  of  England^  he  appears  to  confider  the  ancient - 
Irifh  cuftoms  as  fimilar,  in  a  great  degree,  to  thofeof 
our  Saxon  anceftors,  or  rather  indeed  as*"  originally 
the  fame»  See  it  at  the  end  of  his  "  Cafes  in  Law  and 
Equity^"  and  in  his  "  Common  Pleas  i"  and  alfo  his 
Hifiory  of  .the  Feud  (MS.)  cap.  i.  and  fee  Ta;hr 
on  Gavelk.  145.  and  153. 

NOTE  III.    p.  i.{c). 

*'  By  the  feudal  law,  with  rcfpedb  to  the  relation 
between  the  fovercign  and  the  fubjcft,  the  right  10 
the  foil  and  the  right  to  -the  profits  of  the  foil  were 
feparatt;  the  tenant  being  inveded  with  the  latter, 
the  fovereign  continuing  to  be  intitlcd  to  the  forrncr. 
This  right  to  the  profits  was  of  the  moft  extenfivc 
nature  j  it  gave  the  tenant,  except  for  the  purpafc  of 
alienation,  the  complete  power  or  dominion  over  the 
land,  during  the  term  of  his  tenure/'  See  Buti 
If.  Co.  Litt.  64.  {a),  f.  ii. 

Thus  the  dominium  directum,  or  abfolute  property, 
was,  under  this  fyftem,  placed  in  the  lord  \  while 
the  dominium  utiky  or  the  right  of  poflfcflion,  was  in 
the  tenant.  See  the  Introd.  v.  &c,  DalrympUj  F.  P. 
c.  6.  f,  I.  ff^rigbt's  Ten:  10.  58,  68.  147 — 9.  Stu- 

w  art's  View,  b^  i.  c.  i.  C  i.  c.  2,  f.  i  and  z.  and 

■  •   «  ^     "  •  • 

^  <iotes. 
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noase  StuarfsDiJf.  on /fntiq.  Confi.  ofEngL  part  i. 
f.  3.  and  pare  t.  Sulliv.  Ic6t.  iii  and  iv,  Kaims'sEf.en 
Brit.  Antiq.  tS.  i.  Kaims's  TraSs^  tr.  iii.  p.  125  and 
a  BI.  Ccmm.  c.  4  and  j.   tyatk.  on  De/c.  ch.  3.  f.  I. 

NOTE   IV.    p.  2.  (/). 

In  ancient  Germany  the  lands  were  divided  annu« 
fSiy  among  the  individuals  entitled^  when  they  re** 
turned  again  to  the  ftate.  See  the  IntroduSl.  p.  v. 

And  it  is  obfcrvablei  that  a  fimilar  diftribution 
prevailed  in  the  kingdom  of  Peru.  Sec  Rohert/. 
Amer.  b.  7.  v.  ii.  p.  312.  4to.  edit. 

This  annual  allotment  feems  to  have  been  diftated 
by  the  annual  produce  of  the  earth.  It  was  juft  that 
he  who  cultivated  the  land  fliould  enjoy  the  produce 
of  his  labours  \  andthefe  it  required  the  greateft  part  of 
the  year  to  return  \  at  leaft  the  remaining  part  of  that 
year  was  noc  worth  acceptance ;  and  an  annual  diftri- 
bution anfwered  the  purpofes  of  agriculture  in  its 
then  ftate. 

It  does  not  feem  probable  that  the  Germans^  who 
had  been  ufcd  to  yearly  pofleffions^  would  be  fatis- 
ficd  with  eftatts  at  will.  (See  Sulliv.  left.  v.  p.  50.) 
Befidesj  when  they  migrated  into  the  more  fouthern 
provinces  of  Europe,  thofe  foldiers,  who  were  ittt  in 
their  perfons,  appear  by  no  means  to  have  been  fo 
dependent  upon  their  leaders  or  generals :  it  was 
their  fword  that  conquered ;  and  they  thought  them^^ 
ielvcs  entitled  to  their  fhare  of  the  fpoil.  (See  the 
Introd.  p.  vi.  &c.  Stuart's  Dijf.  p.  3.  f.  2.  p.  137. 
n.  (6).  Squire  on  the  Anglo  Sax.  Gov.  f.  69,  &c. 
1  Ro^.  Cha.  V.  f.  I.  p.  14.  256.  notes.  2  Rapin's 
Hift.  Eng.  141.  n.  C*)*  Svo.cdic.  Dif.  on  the  Gov.  qf 
tie  Anglo  San. 

B  »  However, 
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However,  authors  coincide  in  afferting  th^t  feuds 
were  anciently  at  will ;  and  they  wcre>  in  that  ftagc 
of  their  progrefs,  denooiinaced  munera.  (See  ante^ 
p.  I.  n.  {a).  But  thofe  gifts  at  will  were,  I  conceive, 
oply  made  to  thofe  for  whonr>  the  lord  was  not  obliged 
to  provide,  as  he  was  for  the  fold  icr  who  conquered  for 
him.  Be  this  as  it  may,  we  find,  moft  clearly,  that 
feuds  at  a  very  early  period  became  for  life.  The 
faithful  follower  who  had  fhared  the  dangers  of  hb 
lord  became,  when  the  conqucft  was  effeded,  en- 
titled to  aprovifion  for  his  latter  days.  If  we  confider 
the  fervices  he  had  alrea'dy  performed,  and  was  ftil]> 
by  the  poVicy  of  the  times,  to  render,  or  the  engage* 
ments  he  had  entered  into  to.  be  faithful  and  true  j  if 
we  remember  that  he  alfo  had  left  his  native  lands  in 
fearch  of  a  permanent  dwelling,  we  (hall  not  conceive 
that  he  could  have  been  requited  with  a  fcfs  eftate. 
In  this  ftate  of  the  feud  they  were  termed  bcneficia^ 
See  note  IL  and  further  Sulliv.  left.  vi.  Wrigbi^s 
Ten.  14.  151.  Stuarfs  View.  b.  2.  c.  1.  f.  2.  Dal^ 
tymple,  F.  P.  ch.  5.  f.  i.  Butl.  n.  Co.  Litt.  64.  a. 
f.  V.  4.  I  Rob.  Cba.  V.  f.  i.  p.  260,  &c.  n.  CH)w 
fFatk.  onDefc.  ch;  3.  f.  i. 

NOTE   V.    p.  2.  {g). 

Alhdial  property  was  that  which  a  perfon  poflcflcd 
in  his  own  right,  and  of  which  he  had  the  abfolute 
ownerfhip  ;  in  which  the  dominium  dlrellum  was  not 
divided  from  the  dominium  utile ;  it  was  oppofcd  to 
feudal^  which  was  held  of  a  fuperior.  The  term  is 
derived  from  the  northern  languages  j  from  Jlj  toius^ 
integer  J  et  ahJolutus\  and  OdyftatU5,poJfeffio^  vel  pro-^ 
prietas^  Sec  ^tuarfs  View,  b.  i.  c.  2.  f.  i,  2,  3, 
and  notes.  Dijf.  p.  2.  f^.^*  ^  BL  Comm.  ch.  4.  p.  45. 

SuIIfxfs, 
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SulRv.  Icdt.  V;  vi,  xi.  xv.  xxvii.  Millar's  View  of 
Engl.  Gov.  b.  J.  c.  5.  p.  87.  ch.  9.  p,  183. 
fFrighi's  Ten.  13-^.  146,  9.  Kaims's  tjf.  on  Brit. 
Jnliq.cB:.  I.  Co.  Liu.  i.  b.  Harg.  n.  (1)  to  Co. 
Lift.  65.  a.  Butler^  continuation  of  n.  (1)  to  64.  a. 
Spirit  of  Lawsy  b.  ?i.  c,  8.  Somn.  GavelL  88.  104, 
&c.  I  Rob.  Cba.  V.  f.  i.  p.  256,  &c.  266,  &c. 
n.  (H). 

NOTE    VL     p.  2.(0. 

It  lias  long  been  a  maxim  in  our  law^  that  all 
the  lands  in  England,  in  the  hands  of  a  fubje£t^ 
arc  held,  mediately  are  immediately,  of  the  kihg. 
This  was  a  confequence  of  the  feudal  fcheme.  (See 
the  IntroduSl.  p.  ix.)  Yet  it  is  faid  that  allodial 
property  continued  among  us  till  the  time  of  Henry 
the  Second  j  and  is  even  yet  to  brf  met  with  in  fome 
of  the  ifltJS  of  Scotland.  See  Mad,  Baronia  Anglica^ 
b.  I.  c.  2,  p.  30.  StuarfsVieWy  b.  2.  c.  2.  p.  106. 
Bijf.  p.  3.  f.  4.  p.  178.  n.  (3).  VieWy  b.  1.  c,  2. 
f.  I.  n.  (4).  p.  208,  9.  Kaims*s  EJf.  Brit.  Antiq.  elT.  i. 
p.  19.  Hurg.  n.  (i)  to  Co.  Lift.  6^.  (a).  And  fee, 
as  to  its  continuance  on  the  Continent^  1  Rob. 
Cba.  V.  f.  I.  p.  267,  &c.  271.  n.  (H). 

NOTE    VIL    p.  2.  (*). 

So  in  his  "  Hiftory  of  the  Feud,''  before  cited,  our 
author  feems  to  confider  gavelkind  lands  as  ori- 
ginally allodial i  but  whether  ihe  obfervation  be  juft, 
that  allodial  land  gave  birth  to  gavelkind^  appears  to 
admit  of  much  doubt.  It  fccms  inconfiftent  with 
the  hiftory  of  the  times.  Lands  held  in  foccage^ 
though  evidently  feudal,  continued  to  dcfcend  to  all 

B  B  2  the 
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the  fons  fa  lattcly  as  the  time  of  Henry  the  Secoidc 
See  2  Bl.  Comm.  ch.  14.  p.  215.  Robin/.  Gdiv.  b.  i. 
c.  a.  Poft.  II.  n.  {»). 

They  were  the  military  artd  honorary  fcuds  whkh 
firft  becanie  indivifible,  and  went  fo  the  eldeft  (on 

'  alone  (and  military  feuds,  even^  in  Kent,  were  in- 
heritable by  the  eldeft  only,  a  Inft.  S9S*  ^^^  Robinf. 
Gav.  b.  I.e.  5.  p.  46)  J  and  in  imitation  of  thefeic 
was  that  the  right  of  primogeniture  took  place  in  foe- 
cage   tenures.     See  Btackft.  and  RobinJ.  as  above. 

*  HaWs   Hift.   Com.    Law.     c.    11.     p.   255.    257. 

^  Wright^    45,  6.    31,    2.    1 74.    &c*     212.     Ztdlvo. 

.   ka.  xiv.  Butl.  n.  to  Co.  Utt.  64.  (j).  f  v.  (4).  and 

'  Toji.  12. 

The'  cuftom  of  gavelkind,  or  the  divifion  of 
lands  among  the  fons,  prevailed  alfo  in  Wales.  It 
was  the  ancient  ufage  of  the  country,  and  continued 
till  the  time  of  Hen.  8«  It  took  place  even  in  the 
cafes  of  dignities  and  titles,  and  was  produAive  of 
the  moft  afflidting  mifchiefs  among  that  people. 
Sec  1  Whit.  IS^anch.  c.  8.  f-  3.  1  Warr.  Waies^  4. 
40.  217.  ;j8i.  438*  Ual£s  Comtn.  Lau>^  n»(B)«.T90. 
250.  Robin/.  Gav.  b,  !•  c.  2.  Taylor  on  Gav. 
faJB^m. 

Among  the  Iri(h  the  lands  were  apportioned  out 
among  all  the  males  of  a  clan ;  and  a  new  di- 
vifion  was  made  on  the  death  of  each  tenant.  See 
Davys*s  Rip.  28.  A.  Cafe  of  Taniftry,  and  49.  a. 
Gafe  of  Gavelkind* 

NOTE   VIIL    p.  3.  (/»). 

SecJL///.  f.  I.    "  This,"   as  Blackftom  remarks, 

*<  is  plainly  a  reli6t  of  the  feodal  ftridnefs  i  by  which 

13  ^^ 
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k  was  required^  that  the  forms  of  donation  (houldi 
be  pgnftually  purfued  j  or,  that,  as  Craig  cxprcffcs . 
k,  10  the  words  of  BaUus,  **  Bonatignes  ftnt  ftriSli 
juriSi  fu  qids  plus  donajfe  frajumatur  quam  in  dona^ 
tioni  expnjferit*'  And  therefore  (as  Bhckjigne  ex- 
prcflcs  k  nearly  in  the  words  of  fFrigbt^  fee  his  Tm. 
151,  2.)  as  the  perfonal  abilities  of  the  donee  were 
originally  fuppoled  to  be  the  only  inducements  to  the 
gift,  the  donee's  eftate  in  the  land  extended  only  to 
his  own  perfon,  and  fubfided  no  longer  than  his  life  ^ 
unlefs  the  donor,  by  an  exprefs  provifion  in  the  grants 
gave  it  a  longer  concinuanxre,  and  extended  it  alfo  to 
bis  heirs.  *'  But  this  rule,"  he  adds,  "  is  now  foftened 
by  many  exceptions."  2  Comm.  c.  7.  p.  107,  8. 

Of  thofe  exceptions,  fee  Co.  Litt.  9.  b.  10,  if. 
and  Mr.  Harg.  notes.  Viner's  Abr.  Eftatcs,  (K.  a) 
and  (L).  Comyns's  Dig.  Eftatcs  (A.  ?).  Towisfi.  loj, 
Pfiji.  7».  74,  76. 

NOTE   IX,  p,  10.  (if.). 

This  was  what^  in  after  times,  was  denominated 
frank  marriage  i  and  which,  though  now  in  a  great 
meafure  obfolcte,  is  ftill  recognized  by  law.  Quj- 
author  fays,  that  on  fuch  gifts  the  eftate  was  limited  to 
the  iffue  of  the  marriage  by  the  feudal  donation :  In 
later  times,  however,  the  very  word  frani^marriagf 
was  deemed,  by  our  law,  to  be  fufficient  in  itlelf  to 
create  an  eftate  in  fpecial  tail  in  the  donees.  See  of 
frank^marriage,  Litt.  f.  17.  aqd  Co.  on  that  fe^ion. 
a  BL  Cgmm.  cb.  7.  p.  115. 

NOTE   X.'   p.  II.  {iv). 
In  early  times  women  were  not  permitted  to  fuc^ 
cced  10  a  proper  feud,  as  they  were  incapable  of  per- 
*  *  3  fprming 
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forming  the  fcrviccs  required.     Indeed,  among  rud<? 
nations,  women  .were  fcldom  fuffercd  to  partake  of  the 
property  of  the  tribe   or  family,  with    rcfpeft,  at 
lead,  to  the  ufc  or  ownerfhip  of  land  ;  for  they  did  not 
need  it :  Before  marriage  they  remained  part  of  their 
father's  faniily,  and,  afterwards,  the  hufband  provided 
for  them.    The  provifion  fo  anxioufly  made  for  them 
by  the  Gentoo  laws  is  pleafing  :  **  So  long  as  a  woman 
remains  unmarried,  her  father  (hall  take  care  of  her  -, 
and  fo  long  as  a  wife  remains  young,  her  huftand 
(hall  take  care  of  her ;  and  in  her  old  age  her  fon 
inall   take  care  of  her ;  and,   if  before  a  woman's 
marriage  her  father  fhould  die,  the  brother  or  bro- 
ther's fon,  or  fuch  other  near  relations  of  the  father, 
ihall  take  care  of  her  j  if  after  marriage  her  hufband 
fhould  die,  and  the  wife  has  not  brought  forth  a  ten, 
the  brothers  and  brothers'  fons,  and  fuch  pther  near 
relations  of  her  hufband,  (hall  take  care  of  her :  If 
there  arc  no  brothers,  brothers'  fons,  or  fuch  other 
near  relations  of  her  hufband,  the  brothers,  or  fons 
of  the  brothers  of  her  father,  (hall  tak^  care  of  heri 
if  there  are  none  of  thcfe^  the  magiflrate  (hall  take 
care  of  her.     And  in  every  ftage  of  life,  if  the  per- 
fons  who  have  been  allotted  to  take  care  of  a  woman 
do  not  take  care  of  her,  each  in  his  refpedive  ftage 
accordingly,  the  .magiftrate  (hall  fine  him."     CoJe  of 
Gentoo  LawSy  c.  ao. 

In  barbarous  ages  theirrights  were  lefs  refpeded ; 
and  they  required  a  (Ironger  arm  for  their  protection 
and  fupport.  When  they  were,  at  length,  permitted 
to  fucceed  to  an  inheritance,  they  were  poftponcd  to 
males  y  and  they  fucceeded  firft  to  ihofe  lands  for 
which  no  returns  were  due,  or  which,  when  due, 
were  not  incumpatiblc  with  their  nature  or  manners 
to  perform.  They  inherited  allodial  property  j  and! 
*     ^'  then 
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1 

then  thofc  improper  feuds  for  which  no  fervices  were 
demanded.'  They  afterwards  fucceeded  to  foccage 
tenures;  and  when  the  military  fervices  were  ad* 
mitted  to  be  performed  by  deputy,  or  commuted  for 
money,  they  were  permitted  alfo  to  fuccced  to  mili- 
tary feuds.^ 

To  honorary  fiefs  they  were  admitted  in  early 
times.  Their  dignities  they  were  often  empowered 
to  communicate  to  their  hufbands ;  but  when  they 
remained  unmarried,  they  performed  the  fundtions  of 
their  office  in  perfon ;  they  fat  in  courts  to  debate 
and  to  decide  j  they  aflifled  their  fovcrcign  with  their 
counfel  i  and  they  pafled  judgment  on  their  peers. 

With  us,  at  this  day,  women  fuccced  to  the  inhe- 
ritance in  all  cafes  where  not  exprefsly  precluded  by 
the  gift  or  by  the  cuftom  of  a  particular  place  j  but 
they  are poftponed  to  males;  and  the  right  of  primo- 
geniture is  not  permitted  among  them.  They  fuc- 
cced equally,  except  to  dignities  and  titles  of  ho- 
nour; and,  in  thefe  latter  cafes,  the  king  fclefts  the 
individual  to  fuccecd.  With  refpeft  to  dignities  and 
titles,  however,  their  rights  and  privileges  are  not  fo 
extenfivc  as  they  formerly  were  ;  they  cannot  now 
comrnunicate  them  to  their  hufbands ;  they  cannot 
now  take  a  feat  in  parliament ;  nor  can  fhey  fit  in 
judgment  on  a  peer, 

See  ff^eft.  on  Peers  fajfim ;  Collins' s  Claims  to  Ba-* 
ronies  faffim\  Stuart's  yiewy  b.  i  c.  i.  f.  2.  c  o,. 
r.  2.  and  notes,  and  p.  205,  6.  ff^rtgbt's  Ten.  26. 
28.  31.  33.  177-  and  notes.  Dalrymphy  F^  P.  ch  5. 
f.  3.  Kaims*s  Brit.  Antl^.  eflf.  3  and  4.  2  Bl.  Comm. 
ch.  14.  Hale's  Comm.  Law^  ch.  11.  Butl,  note  (1) 
to  Co.  Lltt.  64.  a.  n.  {2)  to  p.  325.  (^).  Sulliv. 
ieft,  3^1  V.  Stu,  Di/c.  prefixed  to  Sulllv.  5,  n.  (7),  &c, 

B  B  4  .         ^  Lord 
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3  Lord  Lyitleton's  Hen Al.  p.   339*    1   Tyrr.  Hifi.^ 
Engl.  b.  4.  p.  210.  See  alfo  Batrington^s  Ob/,  on  tb< 
Statutes^  j^i.  51  Hen,  3.  f.  6.  and  ^^.  next  notes 
(x),   andXL  and  p.   12,   13.   107.  324.  and  N. 
CLXVIli; 


NOTE   XI.    p.  II.  {y). 

See,  of  the  right  of  primogeniture,  2  5/.  Comm^ 
ch.  14.  p.  214.  Balrymfh;F.  P.  ch.  5.  f.  i.  /?tf. 
^/^  Gav.  br,  I.  c.  i2.  Kauns'y^Brit,  yfntig.  cflT.  4, 
//4*W  Common  Law.  <rh.  ii,  IVrigbt^s  Ten.  25,  6. 
3t,  2.  174.  i77i  212.  and  notes.  Stuart's  View, 
b,  I.  c.  2.  f.  3.  p.  32.  and  220.  n.  (3).  5tt//iv, 
left.  xiv.  Buti.  n.  ^  Cd.  Litt.  64.  ^i.  f.  v.  (4).  anU, 
2.  (i);and  note  VII . 

Itfliould  be  here  obferved,  that,  according  to  the 
feudal  law  at  one  ftage  of  its  progrefs,  after  fiefs  be- 
canle  indivitible,  the  lord  had  the  power  of  fele&ing 
the  fon  to  fuccced  ;  and  we  accordingly  find  inftances 
of  the  exertion  of  this  privikgc  even  in  our  own 
kingdom^  and  that  fo  lately  as  the  time  of  Henry  the 
Second.  "  Galfridus  de  Mandeville  Jenex  tenuit 
Baroniam  de  Merjewude^ — etgenuit  de  prima  uxorejibt 
de/pon/atdy  Rohertum  de  MandevillL^^Galfridus  au- 
tern  Jenex  de  Mandevilli — aliam  uxor  em  dejponjavit 
de qud genuit  Radu'pJbum  de  Mandevilld.  ^i poft  oh- 
itum  ipfius  Galfridi  Jenis  tenuit  pradiSlam  Baroniam 

PER  VOLUNTATEM  HsNRICI  ReOIS  EO  QlTOD  FUIT 
MELIOR  MILES,  QUAM   ROBERTUS    DE    MaNDeViLLA 

frater  EJUS."  Mag.  Rot.  10  Joan  Re.  Rot.  ik 
h.  I;  Mad.  Excbeq.c.  13.  p.  489.  n.  (y).  ff^ej^.  on 
Peers,  5.  SctKaims*sEJ\tt[.  4.  p.  149.  DalrympUy 
P.P.  ch.  5*   f.  I.    p.  1 93,     Stuart's  Vitew.  b.  2^ 

(\  2. 
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c,  «•  p.  93*  and  351.  n.  (2),  Sulliv.  left.  xiv.  p.  136. 
Sec  alfo  I  Lamb.  OhJ.  4^.  Af.  and  Am.  c.  ii. 

**  A  bcagtiful  inftancc  of  the  remains  of  this  an- 
cic«  praftipc/*  fays  D^lryoiple,  ^*  is  ftill  to  be  fccn  iq 
the  law  of  England  at  this  day  upon  the  devolution 
of  a  peerage  to  heir^  female,  Upon  that  emergency 
it  is  the  Hifig's  privilege  to  confer  the  peerage  upon 
any  of  the  daughters  he  pleafcs/'  F.  P.  193.  Seethe 
laft  note. 

At  this  day»  indeed j  when  dignities  arc  detached 
from  real  property,  the  privilege  we  are  fpeaking 
of  cannpt  interfere  with,  or  diredt  the  difpofition  of 
the  polTeflions  of  the  noble  perfon  fo  dying  without 
ifiue-male.  But,  while  the  peerage  continued  feudal 
and  annexed  to  territory  (and  fuch  it  was  from  the 
Conqueft  till  the  latter  end  of  the  reign  of  Henry 
the  Third  r  though  the  caftle  of  Arundel  in  SuITex 
is  faid  to  be  the  oaly  inftance  of  the  kind  now  re- 
maining ^mong  us,  unlefs,  indeed,  we  conlider  the 
baronies  of  our  bifbops  in  this  light  \  of  which  fee 
I  Blackfi.  Comm,  c.  2.  p,  155,  6.  lVarburton*s 
Alliance,  \>.  2.  c«  3,  p.  146,  &c.),  that  territory,  and 
thofe  poflelfions  to  which  it  was  16  annexed,  muft,  of 
neceflity,  have  been  enjoyed  by  the  individual  fo  fe* 
le&ed  by  the  king.  Indeed  the  extent  of  that  privi- 
lege, during  the  reigns  of  the  firft  eight  monarchs 
from  the  conqueft^  is  ftrongly  Ihown  by  the  following 
paflage :  "  Ntita ,  q.en  naper  obiit  fort  par  ii  /oers 
verS'U  tierce Joeryfuit  all,  en  barr.  un  cuftome  qu.fuit 
tyel :  ^uadji  aliquis  baro.  dni.  Regis  tenens  de  Rege 
obiijety  en  no.  baberet  bered.  tiijifilias,  et  primogenit'e 
Jiliemaritate/unt  in  vita  patris^  Dnj*  Rex  daret  pojl 
patamfiliam  que  remaneret  in  bered.  patris  alicui  mi* 
lit.  Jfucrum  cum  tota  hersditatx  patris  sui  dx 

QtTA 
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Q^A  OBiissET  ^tisiTvs,  ita  quod  alie^lie  nihil  recu- 
ferent  verjus  pojt  natamfiliam  in  vita/ua :  bt  okcnes 

KEGES    HABUER.  HANC  DIGNITATE.  A    CONQUESTA,** 

3  Hen.  III.  Fitzb.  Abr.  /.  Prefcription,  ^/.  56.  Sec 
aUo  Kaims's  EJf.  on  Brit.  Antiq.  cflf.  iii.  and  Dalfym- 
pky  F.  P.  ch.  8.  And  of  Arundel  caftlc  particularly 
fee  I  Bulfi.  J  96.  I  Lord  Raym.  72.  i  Salk.  253.  H^- 
lin's  Help  to  Engl.  Hift.  tit.  Arundel.  Camd.  Brit.  tit. 
Arundel.  Seld.  Tit.  Hon.  part  2.  c.  9.  f.  5.  fForis, 
p,  897.  1695.  V.  3.  Mad.  Baronla  Angl.  b.  i.  c.  i. 
p.   23.     Notes  (i)  10  Co.Litt.  16.  *-   and  (6)  to 

31-  *• 

The  ftat.  12  Gzr.  2.  c.  24.    f.  11.    has  a  faving 
ivich  refpeft  lofeodal  titles  of  honour. 

Sec  n.  (3)  to  Q?,  L///.  15.  b.  where  the  barony  of 
Berclay  is  confidered  tiS  feudal. 

So  infeparable  was  the  dignity  from  the  territory  in 
thefc  cafes,  that  whenever  there  was  a  transfer  of  the 
latter  the  former  alfo  was  transferred.  As  thofe  terri- 
tories^ indeed,  which  were  htidper  baroniam,  were,  of 
confequence,  held  immediately  of  the  king,  his  con- 
fent  was  indifpenfable  to  the  alienation.  (Sec  Ma- 
dox'sBaronia  Angl.  b.,i.  c.  i.  p  23.  Sind  Collins  on 
Baronies  113.  Sulliv.  left.  xx.  p.  181^.)  An  inftancc 
of  fuch  a  transfer  is  given  us  by  Lord  Kaims^  (Brit. 
.Antiq.  cff.  iii.  p.  79,  &c  )  which  occurred  in  Scotland 
in  the  fourteenth  century.  Thomas  Fleming,  Earl  of 
Wigtoun,  granted  that  earldom,  by  his  charter,  to 
Archibald  of  Douglas  knight  of  Gallway : — After 
the  alienation  (which  was  confirmed  by  king  Robert) 
the  grantor  was  no  more  confidered  as  an  earl ;  nor 
did  he  aflfume  the  title  i  but  the  grantor  took  upon 
himfclf  the  ftile  of  the  earl  of  Wigtoun.  The 
circumftance  of  the  honour  following  the  lands,  is 

ludicroufly 
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iudicroufly  adverted  to  in  an  old  ballad  given  us  bf 
Percf     {Reliques  of  Anc.  Eng.  Poetry y   vol.   2.    p* 
128.),  ijQtitled  97?^  Heir  of  Linne.     Ac  this  day, 
however,  it  ftiould  fccm,  that  a  peerage  cannoc  be 
tiunsfcrrcd  (unlcfs  we  confider  the  fumnnoning  of 
the  cfdcft  fon  of  ^  peer  by  writ  as  a  transfer  of  one 
of  his  father's  baronies.  Sec  fVeJl  on  Peers^  49,  &c.) 
without  the  concurrence  of  parliament;  at  \e^^  in 
thofe  cafe8  where  the  ooble  perfonage  has  no  other 
barony  to  remain  in  himfdf;  as  otherwi(e,  on  the 
transfer,  he  would  himfelf  be  deprived  of  his  peer- 
age, and  be  made  ignoble  by  his  own  adl.     The 
earldom  of  Arundel  is  now  fettled  by  a&  of  parlia- 
ment in  the  Norfolk  family  i  and  even  if  it  were  not, 
it  mioht  be  queftioncd  whether,  under  the  fuppoficion 
of  no  remaining  barony,  fuch  an  one  could  now  be 
otherwife  conveyed  ;  as  it  has  been  long  fealed  that 
the  whole  nation  is  interefted  in  each  individual  peer ; 
and  that  a  peer  cannot  be  deprived  of  his  peerage  but 
by  aft  of  parliament.  See  Show.  P.  C.  i.  &c.  Vf/c. 
Purbec\  cafc.  12  Co.  108.  i  BL  Comm.  c.  12.  p.  402, 
Mad.  Baron.  Mgl.  b.  i.  c.  1.  p.  25. 

NOTE   XIL     p.  ?2.  {a). 

By  the  feudal  policy  a  new  tenant  could  not  have 
been  introduced  into  a  fief  but  by  the  confent  of  the 
lord*  Hence  the  vaflal  could  not  alien  without  his 
permiflion  j  it  therefore  was  rcafonable,  in  the  cafe  of 
females,  to  ordain  that  the  lord's,  approbation  ihould 
be  obtained  before  the  tenant  (hou]d  enter  into  mar- 
riage. By  marriage  the  hufband  became  fetded  in 
the  feud  {fttpoft.  108.  (*).  289.  and  N.  CXXXVI. 
124,  and  N.  XCVn.)i  and,  without  this  precaution, 

the 
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the  tenancy  might  have  been  transferred  at  the  will  of 
^  the  feudatory.  Beddcs,  the  marriage  might  have  been 
contraded  with  a  pcrfon  of  another  barony  or  tribe, 
which  perhaps  was  at  enmity  with  the  lord :  this  was 
an  additional  reaibn  to  make  the  lord's  conient  necef- 
fary  5  and  this  is  noticed  by  Sir  Edw.  Cokc^  (1  Injt. 
78.  3-)  "  And  the  reafon/'  fays  that  writer,  "  as  I 
find  in  antiquity,  wherefore  the  law  gave  the  mar« 
riage  of  the  heir  female, — and  that  Ibe  (hould  not 
marry  herfclf,  was,  pur  ceo  que  les  beires  females  di 
noftre  terre  ne/e  marieront  a  nous  enemies^  et  douni  U 
nous  coviendroit  lour  homage  prendrcyji  eux  Je  puijfent 
marier  a  lour  voluntesy  Britton^  c.  67,  and  vtdi 
Glanv.  //^,  7.  ^.  1 2.  55.  b.  Charter  of  Henry  J.  apud 
Blackfi.  Introd.  to  the  Great  Charter^  viii,  n.  (c), 
Bra^.  lib.  2.  c.  37./.  6,  /.  88.  a.  And  from  the 
clofenefs  of  the  conneftion  and  relations  of  marriage, 
thefe  reafons  held  equally  as  to  males. 

Thcfe  reafons  were  of  continued  cogency  during 
the  life  of  the  vaflTal  \  and  during  the  life  of  the  vailal 
was  the  confent  of  the  lord  once  requifite  to  his  mar- 
riage. In  after  times  it  was  confined  to  the  firft  mar- 
riage :  in  fome  countries,  and  during  fume  periods, 
.  to  the  firft  marriage  of  fcrpalcs  only.  It  underwent 
many  regulations  and  reftriftions,  and  ended  in  the 
mofl:  dtftrelling  opprelSons,  In  this  kingdom  it  was 
happily  aboliChed,  with  many  pther  relics  of  feodal 
.   tyranny,  by  the  ftatute  12  Car.  2.  c.  24. 

See  x\it  Introd.  p.  xviii,  2  Bl.  Comm.  ch^  5.  p,  70. 

.   ch.  6.  p.  8a*  Dalrymploy  F.  P.  ch..2.  f.  2.     Snlliv. 

left.  xiii.  p,  12^.  IVrigbs's  Ten.  82, 86,  &c,  Stuart's 

'  DiJ.  p.  2..f.  2.  p.  XOK      Pojl.  108.  (*); 
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NOTE    Xm.    p.  12.  (*). 

The  right  of  rcprcftntdtion  was  not  fp  fbon  efta- 
blilhed  as  that  of  primogeniture  :  when  it  was  an  ac- 
knowledged axiom  that  the  elded  Ton  (hould  fucce^^ 
it  was  ftrenuoufly  difputed  whether  the  fecond  bro- 
ther Ihould  not  take  place  of  his  nephew.  This  was 
from  the  manners  of  the  times  :  the  nephew  was  often 
an  infant;  the  uncle  was  already  capable  of  bearing 
arms;  and  this  circumftance  had  its  weight  in  ages 
of  turbulency  and  fpoil. 

See  the  authors  referred  to  p.  11.  n.  (j^)  ;  and 
I  Blackjf,  Comtn.  201.  ch.  3.  and  i  Rob.  Cba.  K  f.  t- 
p.  352-  N.  (Y)  ;  ztidpoj.  N,  XIV. 

NOTE   XIV-    p.  13-0. 

Jn  the  author's  manufcript  Hiftary  ofibe  Feud^  the 
dodrineof  the  text>  from  page  10  to  10  inclufively 
occurs  almoft  iit  the  fame  words.  The  following 
pallage,  however,  is  found  in  the  MS«  which  is  omit, 
ted  in  the  text :  <^  By  the  feudal  law  they  thus  carried 
down  the  inheritance  to  all  the  defcendants;  but  they 
allowed  of  no  adoption  according  to  the  inftitution  of 
the  Roman  law,  becaufe  they,  in  all  feudal  donations, 
refped<id  the  blood  of  the  feudiarv  i  and  therefore 
they  had  not  the  liberty  to  adopt,  which  might  carry 
the  feud  out  of  the  blood  of  the  feudiary  whom,  the 
lord  bad  chofen  for  his  fitnefs  in  the  wars ;  and,  by 
c^Mifequence,  a  ftranger  to  that  blood  was  not  to 
be  admitted:  belides  that  the  law  of  adoption  bad 
been  fbuQd  very  prejudicial  in  the  Roman:  govern- 
ment, where  the  empire  had  fcldom  continued  for 
three  defcents  in  the  fame  line  i  becaufe  the  reve- 
rence 
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fence  to  the  familv  decayed  by  the  admiflton  of  ftrao* 
gersj  not  of  the  blood  of  the  emperor ;  and  therefore 
they  thought^  with  reafon,  that  thcfe  feudal  domi- 
nions and  eftaces  could  not  be  butlt  up,  or  better 
iettled,  than  by  preferviog  a  conftanc  reference  to  tbe 
blood  of  the  Brft  feudal  poflfeiTar. 

**  So  that  the  blood  of  the  pofTcflbr  was  in  the 
firft  place  confidered>  becaufe  the  gift  was  for  milita- 
ry vii^tue  in  the  wars,  which  they  spprehended  would 
be  derived  to  the  defendants  :  fo  alfo,  as  it  is  faid, 
they  preferred  the  cldeft,  becaufe  they  cfteemed  the 
beft  and  mod  worthy  blood  to  be  continued  in  the 
eldeft  fon^  and  that  he  would  be  firil:  ripe  and  fit  for 
the  feudal  fervices;  but  the  privilege  and  preroga- 
tive of  age  was  poftponed  to  the  privilege  of  fcx :  for 
if  the  daughter  was  elder  than  the  fon,  yet  the  ion 
was  preferredj  becaufe  the  difability  in  the  male,  by 
reafon  of  nonage,  was  but  temporary  j  but  that  of  fcx 
was  perpetual. 

«  But  yet  the  daughter  of  the  elder  fon  was  pre- 
ferred to  a  younger  brother,  becaufe  (he  was  the  re- 
prcfcntative  of  the  elder  line :  but  this  was  to  pre- 
vent the  blood fhed  which  would  have  happened  in 
thofe  barbarous  times,  if  they  had  not  thus  confti- 
tuted  the  line;  for  they  ufually  married  the  eldeft 
fon  in  the  life  of  the  father,  by  the  content  of  the 
feudal  lord,  and  therefore  they  ever  preferred  the  ifluc; 
otherwife  the  fecond  fon  had  been  next  to  the  feud, 
in  cafe  the  eldeft  fon  had  died  leaving  iflue,  and  there 
would  immediately  have  arifen  contentions  among 
the  fons ;  and  they  would  have  endeavoured  to  cut 
off  the  eldeft  fon,  in  order  that  they  might  have  fuc- 
ceeded  in  his  place  :  but  all  hopes  of  this  kind  were 
excluded,  by  admitting  his  ilTue^  of  what  fex  foever, 

ioco 
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into  tlie  inheritance ;  befides,  tbey  could  not  have 
married  their  eldeft  Ton  to  the  fame  advantage,  if  their 
iflue  of  what  fex  foever  had  not  inherited. 

^*  So  that  to  confticute  the  line  among  equals,  the 
prerogative  of  age  obtained,  and  obtained  fo  far  as  to 
carry  the  fucceflion  to  the  rcprcfentative ;  and  the 
prerogative  of  the  line  was  preferred  to  the  privilege 
of  the  fex  j  the  privilege  of  the  fex  was  preferred  to 
the  prerogative  of  age ;  and  by  thefe  means  the  whole 
feudal  fucceflTion  in  thedefcendants  of  the  firft  feudi- 
ary  got  its  eftablifhmeot."     FoL  35,  ;^6. 

NOTE    XV.    p.  17.  (r). 

Afeudum  novum  could  devolve  only  to  the  defcend- 
ants  of  the  feudatory  to  whom  it  was  granted.  Ic 
became  at  length  ufual  to  grant  fuch  feud  to  be  held 
ut  antiquum :  the  properties  of  an  ancient  feud  were 
conceived  then  to  attach  to  it ;  and  it  became  defcen- 
dib!e  to  collaterals  i  to  any  who  could  derive  his 
blood  from  the////)p£/i^  original  feudatory.  Of  this 
kind  are  all  our  grants,  in  fee-ftrnple^  at  this  day. 
Sec  ante^  13.  (i»).  IVrighfs  Ten.  17.  25.  i8o,  and 
notes.  2  BL  Comm.  ch.  14.  p.  220.  Kaims's  Brit. 
Jntiq.  eflf.  4. 

NOTE  -XVI.    p.  17.  («). 

The  guardian  in  foccage  was,  (and  Hill  is,)  by  the 
laws  of  England,  the  neared  of  kin  to  whom  the 
lands  could  not  pojfibly  defcend.  To  place  a  minor  in 
the  care  of  a  perfon  who  might  fucceed  him  in  the 
inheritance,  is,  fays  the  law,  quaji  agnum  lupo  commit* 
tere  ad  devorandum.  See  Co.  Lilt.  88.  b.  and  Mr. 
Harg.  n.  (6).  i  Bl.  Comm.  ch,  17.  p.  461.  Sulliv. 
Icct.  xiii,  p.  127*  '         * 

But 
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But  this  maxim  partakes  firongljr  of  th^  btrbtrily 
of  the  times  i  and,  though  the  barbarity  of  ?bc  tirws 
might  haire  warranted  its  inftitution,  the  adbere^e 
to  it  at  this  day  has  been  warmly  reprobated  i— with 
what  juftice  or  propriety  is  left  to  others  to  deci^r. 
See  2  Pn  ff^ms.  264.  and  Harg.  n.  (6)  co  O.  UU. 
88.  b. 

NOTE   XVIL    p.  19.  (0. 

This  pofition,  that  "  the  blood  of  the  father's  mo- 
ther was  preferred  to  the  blood  of  his  grandmother)" 
has  been  the  fubjeft  of  much  controVeify.  It  was 
advanced  by  Juftice  ManwooJe,  in  the  cafe  of  Clere 
and  Brooke  (fee  Plow  J.  450.  )>  and  adopted  by  Lord 
Bacon  and  Sir  Matthew  HaJe :  it  has  been  ftronglj 
and  ably  oppofcd  by  Mr.  Juftice  Blackftone  (fee  his 
Contm.  ch.  14.  p.  2j8.  n.  1.),  and  as  warmly  de- 
fended by  Mr.  Ofgoode.    (Sec  his  De/c^) 

The  writer  of  this  note  fet^ls  doubly  fenfiUe  of  the 
importance  of  his  undertaking,  and  doubly  diffidtDt 
of  his  ability  acceptably  to  accomplifli  it,  when  tie  is 
about  to  enter  thi  lifts  with  fuch  mighty  names:  but 
having  thus  commenced  Anhotator,  it  becomes^him 
not  to  tremble  in  the  day  of  doubt;  and.  he  will, 
therefore,  firmly  acknowledge,  that  he  coincida  in 
fentiment  on  the  point  now  under  confideration  with 
the  learned  commentator  on  the  laws  of  England  ;— 
though  oppofed  by  a  Bacon  and  a  Hale^— and  e? eo 
•    by  cur  author  himfelf. 

It  is  an  acknowledged  maxim  in  our  laws«  that  the 
paternal  is  always  preferred  to  the  maternal  line  $  and 
that  a  feud  held  ut  antiquum  is  fuppoled  to  have  de* 
fcendcd  paternally.  It  is  alfo  eftabliftied,  that  die 
brother  of  the  grandmother  (hall  fucceed  before  diat 

of 
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y        •  *  .     '  *'  7  .  * ' 

of  the. mother   (JPlowd.  444.    Dyer  314.  ft-  //.  95. 

vG!«w  V,  Bf'dttkc).    And  why  fllould  we  flop  here  ? 

"WhyfhoXild  not  the  blood  of  the  father's  grandmo- 
ther be  preferred  to  that  of  his  mother  ? — Bccaufe, 
fay  they>  the  proximity  (hall  prevail.  But  is  this  af- 
fcrtion  founded  oh  truth  ? — Docs  it  not  rather,  as  Mr. 
Jufticc  Blackftone  obferves,  diivftly  contrddid  many 
inftances  given  both  by  Plowden  and  Hale,  and  moft, 
ifnotallj  writers  on  the  laws  of  defcent  ?— Does  ic 
not  militate  agaihft  axioms  which  were  never  denied  ? 
If,  when  the  qucftion  is  between  thofe  of  the  pater- 
pa|  aqd  thofe  of  the '  materpal  line,  the  law  always 

^ivcs  the  preference  to  the  former,  (See  Dougl.  778.) 
Does  not  the  preference,  in  the  cafe  now  under  re- 
mark, belong  to  the  father's  grandmother? — Arc  not 
the  heirs  of  tf  mother  ^i^ktrtdi  to  thofe  of  ^  wifef^^ 
If  the  hereditaments  cannot  be  proved  to  have  cJe- 
icended  from  the  mother,  arc  not /A^  jpr^^«/»^if// to 
have  come  froni  the  father?  This  is  the  principle  of 
iSMftuium  novum  held  ut  antiquum.  If  they  cannot 
be  proved  to  have  come  from  the  grandmother,  will 
not  the  law  deem  them  derived  from  the  grandfather  ? 
No^^,  if  this  be  the  prefumption-  here,  that  they  dc- 
fcendcd  from  the  grandfather,— muft  not  the  blood  of 
.  •  the  great  grandmother  be  entitled  in  preference  to 
that  of  the  grandmother  ? — for  this  plain  reafon:  be* 
caufe  the  lands,  being  fuppofed  to  have  come  from 
the  grandfather,  and  his  ^^/tfr«tf/ line  being  cxbaufted, 
tb;e  law  will,  on  fuch  confideration,  prefumc  that  they 
tfame  xx>him  from  his  mother  rather  than  from: his 
te?(/> ;  otherwife  where  is  the  obfervance  of  the  rule, 
that  the  preference  is  due  to  the  paternal  line  ?-r-!f 
the  qucftion  be  between  a  couple  of  anceftors,  how- 
cvct  remote,  is  not  the  prefumption.in  favour -of  the 
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.-  fnal^J-^If  thcqtJcftioa,J>c.hctwcCT  t^^ 

mother  and  the  heirs  of  the  wife  of  ^chn^c^i 
.   it  not  belong  to  the  former  ?— If  (be  law  mtaiup- 
'  pofes  the  hereditaments  to  h^ve  b^en  ye{t;ed  in  tj^ 
male  anceftof)  can  the  paternal  bipod  be  l&id  totx 
.  exhaufte4.  while  anf  d^fcendant  of  its  mother  ft- 
mains  ?*^And  does  the  law  ever  call  In  the  bloocj  of 
a  female  aoceftor  till  th^t  of  the  male  be  exdnft  ?-« 
If  the  lands  therefore  c;ime  fi:om  the  grandfather,  tat 
.   not  HIS  mother's  heirs  the  firft  entitled,  if  thoie  oOds 
father  be  no  longc^  to  be  found  ? — If  you  prefer  ihe 
bloo.d  of  the  grandmother  to  that  ot  the  great-grand- 
mother, do  not  you  contradidb.  the  verjr^  axiom  jou 
fet  out  with  ?  Do  you  not  give  the  preference  to  ftc 
grandmo^er  rather  than  to  the  grandfather  ?-— To 
the  wife  than  to  the  hufb^nd  ?-^To  the  female  thao 
to  the  male  ?  Can  you  be  I^id  to  prefer  th?  grand- 
father when  you  Ihuc  out  bis  maternal  heirs  fr<Hn,die 
fucceffion  ? — If  a  perion'sUood  .be  compofed^of  ;iiat 
of  ictb  of  his  anceftorsy  can  his  Uood  be  confideit^  as 
^    cxhaufted  when  one  half  of  it  rcniains  ?.— -Can  wu 
deem  it  wholly  extind  when  one  half  is  notr  lafccn 
into  confidcration  ?  ,,        :    ;    ^  ,1 

If,  then,  we  would  preferve  a  confifteocy  is  our 

dedu&ions,  fliould  we  not  be  warranted  m  agirnajug 

the  rule  which  we  ought  to  purfue  in  thc^c  i^afei^to 

be  this:  When  we  trace  the  pafernM  line,  to  b^n 

with  the  father  (as  a  common  anceftor)  of  tiie  p^|bn 

la(b  feized,  or  firft  purchafer,  and  proceed  upwards^ 

through  the  grandfather,  great-grandfa(herj  £^.  as 

far  as  the  line  can  be  purfued ;  and,  when  the  heirs  of 

this  part  can  be  no  Jonger  dircovere4,;^o  begin  Miitb 

tho/e  of  4be  wife  Of  TH AX  paternal  akcestor  with 

yfHoid  OUR  DiscovsRiES  ENDED  i  and  contifiue  in  a 

4  eofltfiify 
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t^ntrfxy  dircftjOD^  procccdihg  downwards,  to  the 
litfirs  of  the  mother? 

. . .  *♦*  ?^h^  Editor  had  not  fcen  Mr.  Cbrijiian*%  cdi- 
v^  don  of  the  Commentaries  till  after  he  had  written  the 
.  j>n^c^jding  part  of  this  note.  It  is  with  much  plea- 
^  iurej.  bowever,.  that  he  is/now  enabled  to  refer  the 
..  re^er  to  what  that  ann9tator  has  advanced  in  fupport 
,  of  this,  controverted  ^ofition  of  the  very  learned 

judge :  a^tid,  ^t'the  fame^  time>  he  muH  acknowledge 
^  /dia^hc  few  much  pleafure  sd    in  finding  his  own  ob- 

.leryat^ph?  fo.  ^i^ronj^y  cdrrojb^^  by  thofe  which 

that  annotator  lias  prefented  us  With.    See  note  (17) 

A  BA^TAiii>!  isvby  our  laW|  incapable  of  inheriting, 
beihg  eft'eemed/Ziiyx  niillias  :  neither  can  be  have  any 
heirs  except  his  own  defcendantSi  for  as  he  b^s  no 
kgal  anceftor,  there  cin  be  no  common  ftock.  I  f  he 
dies  without  iflfue  and  inteilate,  his  acquired  heredi- 
tftfiioots  will  efdieattp  the  lord  of  the  fee.  See  i  J3/. 
^Comm.  ch.  i6.    p.  458. 

Among  the  ancient  Wel(h  and  Irifli,  baftards  in- 

.»  k^rited  or  were  admitted  to  their  portions  with  legi- 

dmate  children ;  till  the  cuftom  was  abolilhed  among 

'  dl^  former  by  S$aS.  fTallUj  12  Ed.  I.  and  among 

the  latter  till  it  was  adjudged  illegal  and  void  by  the 

juftices  in  Hilary,  3  Jac.    Sec  Davys's  Rep.  49*  a, 

^''  Q$k  ef  Gavelkind..   TayL  on  Gaveik.  cb.  2  and  15. 

NOTE   XIX.   p.  20.(^)- 

This  was  never  adopted  by  our  law.    The  clergy 
endeavoured  to  obtain  Its  adoption  in  the  partiartienc 

c  c  a  .of- 
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of  Merten^  20  Hen.  III.  (r.  9.)  ;  but  the  lay  teft> 
l^ers  r<3c£lcd  it  with  much  warmtli  and  firmiM^ft;:  li^ 
claring  with  one  voice,  that  they  would  net  tbangiiii 
hws^  t>f  England  m?bicb  bad  tbitberfd  bten  ufii  Ml 
4ipprov€d.  .  See  dlnft.  79—56.  Blackft.  Tntrod.  mbi 
Qnat  Qbartevy  p.  Ixxxiii^  8vo,  edition,  Juh  amo 
1253.  1  5/.'  ComfH.  Introd.  f.  i.  p,  19.  ch.  16. 
p.  454.     See  alfo  Barrihgfon  on  tbe  Stat,  of  Mtrum^ 

So  that,  fti|l,  if  a  child  be  born  before  marriage, 
.ihough  its  parents  marry  afterwards,  it  is  neverthdefs 
a  baftard  by  the  laws  of  England. 

See  further,  ^<9^.  29-^.31. 

NOTE    XX.    p.ai.  (/). 

As  the  Jaeir  has  the  right  to  the  hereditaments  dc- 
fcending^.the  law  [)rcrumes  that  he  has  the  po^Ifiaa 
alfo.  This  prcfumption  may  indeed,  like  all  other 
prefumptions,  be  rebutted :  but  if  tKe  podeflioQ  be 
notlhownto  be  in  another,  the  law  concludes  it  to 
be  in  the  heir  \  as  the  freehold  is  never*  eonfidd^  as 
vacant,  or  in  abeyance :  there  muft  have  beto  a' te- 
nant to  difcharge  the  feudal  duties  and=Tetiirdd,  aad 
to  anfwer  to  the  precipe  of  a  ftrangcr.  Sec  IFdA. 
en  Defc.  ch.  i.  f.  i.  p.  25.  and  ch.  4.  p.  iji^     ' 

^.   NOTE   XXL    p.  22.(/).    '         '-^ 

For  it  is  effentiai  to  a  deicent  which-cakea  aw^y  to 
entry,  t^at.  t]hc  anceftor  ihould  die  feifcd  (either  in 
deed  or  in  law.  See  Go.  Litt.  239.  b/)  of  an  ^ftat^  in 
,  fee-Jimple  or  fee- tail;  the  dying  fcifedof  a  defccndlblc 
freehold  ohl/,  will  not  take  away  an  entry:.  ^Litt* 
f»  187/and  Cp;  upon  that  fcaion#  . .  .  ^ 

.   '  But 
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Birt  it  fbould  be  here  obferved,  that  a  diflcifor 
gams  a  (ee-fixnple  by  his  diflTtifin,  except  when  a  re- 
mainder prrcverfion  be  in  the  King  (who  cannot  be 
dt0eir^)  j  aa  aa  cftate  gained  by  wrong  is  always  a 
^ua/i  fee:  fo  that  if  a  tenant  foriife  only  be  difleifed, 
the  difleifor  has  a  fee-finiple;  and  if  he  die  Icifcd,  the 
dcfccnt  will  toU  aq  entry.  See  H^b.  322,  3.  Bro^ 
Mfi.  17,    Cou  Litt.  42.    b.  296.  i).  and  n.  (i). 

NOTE  XXII.  p- 24.  CO- 
WMEN feuds  were  only  for  life,  it  was  often  ufual.to 
grant  them  again  to  the  fon  of  the  decetled  tenant: 
thts^  at  length,  becannc  cvftomary ;  and^  fron)  a  co« 
incidence  of  events  and  circumftances  neccflarily  flow- 
ing from  the  then  date  of  nnanners^  ripened  ultimately 
into  hereditary  fucceflion.  The  fon,  on  his  acceding 
to  the  feud,  acknowledged  the  bounty  of  his  lord  \ 
that  he  received  it  as  a  gratuity  and  not  as  of  right : 
and  this  gave  birth  to  the  relief.  The  lord  gave  hioi 
the  feifio  of  the  feud  in  the  prefence  of  his  fellow- 
tQiHU^ta.  The  relief  continued  afcer  the  feud  was 
ftriflly  inheritable  J  and,  being  originally  arbitrary, 
liccame  the  fource  of  opprefTion.  The  feifin  was  in 
£ogland  foon  fuccecdcd  by  the  entry  of  the  heir  (ex* 
c^ptasto  lands  in  €afite)\  But  in  fome  countries 
(and  to  this  day  in  the  kingdom  of  Scodand)  the  feifin 
was  regularly  delivered  to  him,  and  he  received  it  as 
the  renewal  of  his  anceftor's  grant.  See  2  BL  Comm. 
cb.  5.  p.  65,  66.  ch.  14.  p.  209.  BalrympU^F.P. 
ch.  6.  f.  3.  p.  245,  252 — 3.  Kaims's  I^wTraStSj 
Tr.  V.  XIL  XI 11.  Sulliv.  left.  xi.  Wright's  Ten. 
jp7.  and  ante  Introd.  p.  xvi. 

And,  it  is  worthy  of  rerhark,  this  ufage  of  giving 

j^^  poflcflion  or  feiiio  to  the  heir  on  the  death  of  the 

c  c  3  anceftofji 
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anceftor,  is  ftill  obfcrvciSf  By  us  irf  ttic  ckfi?  Wcopipr  '- 
holds ;  with  rcfpcft  to  wliich  tchiircs  the  fdodd^tef^' 
torris  are  more  rigidly  a^tchdAI  to  Ahd  enforced.  See  ' 
a  Bl.  Comm\  ch.'izi.'  p.  367.  Pojk.  iSS^tf.  LXVl,' 

230.  N.c.  ,  ^   ''';\/  ^'y 

.  N  O  T  E  ^  XXIII.   p.  24.  ip). 

'  If  the  heir  die  before  entry  or  adual  pbfleflioo,  the 
relief  is  equally  due :  for^  immediately  00  the  defcent, 
the  lands  become  veiled  in  the  heir^  who  confequendy 
betomes  immediately  tenant  to  the  lord.  The  re- 
lief is  payable  on  his  acceffion  to  the  feud  1  which 
he  is  entitled  to,  by  our  law,  the  inftant  of  hisaneef* 
tor's  dcceafe,-  See  Fitzb.  Ahr.  Relief y  12.  Broeh^ 
Relief;  a.    ICUA.  146.  a.   Co.  Lin.  239.h;  n*(t}. 

'note   XXIV.   p.  25.  (f ).  - 

/*:  When  the  lord  comes  to  the  lands  tgr  dcheae^. 
the  law  only  cads  the  freehold  upon  him  for  ^ht  of 
a  tenant,  The  difleifee^  notwithftanding  the  difleifin^, 
continues  the  rightful  tenant  i  and,  as  by  his  cmiy  h^ 
fills  the  pofleflion, .  the  lord's  title,  which  "ms  only 
good  while  a  tenant  was  wanting,  muft  neceflarilylx;- 
at  an  end/'     Mr,  Butl.  note  (i)  to  O,  Litlf;  240^ ij 

A  diftinftion  is  noticed  in  the  Tear-book^  32 
Hen.  VL  by  LiitletoH  J,  as  t6  the  entry  of  th^  laid, 
in  the  cafe  of  the  dijfeijee^^  death  widiotic.x&fue^  iJfcen 
the  entry  of  the  diffcifce  was  tolled  athisden^ifej  add 
when  not;  >n  the  firft  eafe,  as  the  difleifte  or.  hit 
heir  could  not  have  entered  on  the  dificifoi^  or -^ 
heir,  fo  neither  could  the  tord,  who,  m  fuidltlnftinc^i 
would  be  obliged  to  take  the  dtflei^rfdr  JliilfftMQ^ 
tiU  hU  titl#(hohId  be  legally  difprovedv  .  Ia.tfae.lMqr 

*  -  *  '  cafe,' 
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cafe,  as  jtbc  difl^ifcc  or  hii  ^cir  might  have  entered, 
the  Idrd  alfo  noi^ht  emer  on  the  failure  of  the  heirs  of 
tb6,4iflclfcjc\  See  BL  32  Hen.  VI.  pi.  46.  foL  17. 
Sii  alfop?.  Liu.  9 3.  b.  and  i  Roll.  Ahr.  518.  7V«. 
(Jypli.  F:N.  B.  »44.  C-    ^  J' 

And  note  alfo,  that  if  the  difleifce  die,  his  heir  (the 
entry  not  being  tolled^   Oiall  pay    a    relief.     Sec  ^ 
^  RolUAbr.  517.  Thi.iG).pl.  2.  and  p.  518.  (I). 
//•^  .     .      ..    < 

Sec  Pojf.  63  and  65. 

NOTE   X3tV.    p.  a6.(i% 

S«  M^i.  on  Tiejc.  ch.  1.  f.  3.  p.  8 1.  And  note, 
fhac  it  is  there  laid  that,  **  with  refped  to  6reebencli 
of  copyholds,  it  is  otherwife  j"  and  fee  5  Burr.  2787.^ 
But  it  was  fo  faid  with  refpefb  to  thofe  cafes  only 
in  which  the  widow  takes  the  whoU  of  the  eftate  as 
Ker  freebench  i  when  (he  takes  a  portion  only  of  the 
dtate,  it  fti'ould  feem  that  the  poflcffioh  is  not  caft 
vpoh  her  any  more  than  at  comnrton  law  ;  the  heii' 
being  then  the  tenant  for  the  whole  eftate ;  and  the 
Widciw  fhbuld  have  her  portion  affigned.  See  Kiuh^ 
103.  b.  2  Show.  i84«  ca*  186.  Chapman  i^«  Sharpe* 
/«/?.  173J     * 

'  NOTE   XXVL    P-3I.  (/)• 

:  Th^  in&nt  cao>  10  this  cale>  neither  make  himfelf 
lidrtQl  bis  &ther  nor  yet  to  his  brother  the  baftard 
ii£ni4  The  baftard  enteredj  and  the  law  prefumed 
kimj  as  ddeft  brother,  to  be  the  rightful  hcit  of  hia 
fittbtf  I  and,  as  he  (the  baftard)  was  fuffered  to  enjoy 
the  poiSbffioD  in  peace  till  his  death,  it  will  not  now 
permit  his  legitimacy  to  be  qucftioncd.  Prefuming^ 
c  C4  there* 
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therefore,  that  he  was  the  rightful  heir,  the  younger i 
brother  will  not  be  fuffercd  to  allege  that  lie.  was  nU 
fuch ;  and  to  claim  hinnfelf^  as  heir  to  the.  father ; 
fince  the  eldeft  died  in  pofTeQion,  and  has  left  a  fon 
on  whom  the  law  cafbs  the  defcent.  The  younger 
bfother,  therefore,  cannot  now  claim  by  defcent;  as 
he  cannot  ihow  himfelf  heir  to  any  one«r— This  feems 
the  meaning  of  our  author  i  and  fee  the  lad  page, 

NOTE  XXVII.     p.  37.  {m). 

But  now  by  the  ftat.  32  Hitt.  8.  ch.  33.  the  defcent 
to  the  heir  of  adiflfcifor  (hall  not  toll  the  entry  of  him 
who  has  right,  unlefs  fuch  difleifor  had  the  peaceabk 
pofreffion  for  the  fpace  of  five  years  next  after  fuch 
difleifor  without  entry  or  claim. 

Nor  can  any  one  enter  into  lands  but  within  twenty 
years  after  his  right  fhall  accrue,  ai  Jdt.  c.i€.% 
nor  fl}all  even  fuch  entry  be  efFeftual,  unlefs,  upon 
fuch  entry  or  claim,  an  aftion  Ihall  be  commenced 
within  one  year  next  after  fuch  entry  or  claim,  and 
profecuted  with  efFea:,  4^5  Mn.  c,  16.  f.  16. 

NOTEXXVIIL    p.38.  0);.^^ 

When  the  tenant  omitted  to  difcharge  ftrldHy  the 
duties  of  the  foud,  the  lord  might  have  refumed  it  im- 
mediately. This  refumption  was,  in  many  cafes,  (Qon 
confidcrcd  as  unncceflTarily  fcverc  i  and  dijlrejfes  were, 
in  confcquence,  introduced,  after  the  manner  of  the 
civil  law,  to  compel  the  tenant  to  perform  his  ftr*^ 
vices  and  returns  in  cafes  which  did  not  feemtocalt 
for  a  punifhment  fo  heavy  as  forfeiture.  But  thh 
privilege  of  diftrefs  was  itfelf  foon  turned  to  opprefl 
fion  J  and  we  accordingly  find  it  retrained  and  regUr 

htccl 
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lated  by  foifie  of  our  earlieft  laws«  See  Gilb.  m 
RiHis^  3,  &c,  Gilb.  on  Bifirejfes  and  Replevins^ 
I,  &<:•  Sulliv^  left.  x.    p.  97/  &c,  JVrigbty  198. 

NOTE  XXIX.    p;  39.  (q). 

$£E  the  Introd.  p.  xiv.  and  further  on  this  fubjeft, 
'Dalrymple^F.P.  224,  &c.  ch.  6.  f.  i.  Kaim'sHi/t. 
Law  Traiff,  Tr.  IL  and  III.  2  JSl-  Comm.  ch.  ao. 
P-  307 — 3i7>  and  P^.  53.  69.  83.  118.  250. 
N.CXI. 

.  The  reafon^  and  indeed  neceffity,  for  giving  the 
leifin  coram  pariius,  is  fo  happily  pointed  out  and  ex- 
prefled  by  Sullivany  that  I  truft  the  following  extrad 
from  his  LcSlureSy  will  carry  with  it  an  apology  for 
its  infertion  : — "  The  prefcnce  of  the  pares  surta,*^ 
fays  he,  "  was  required  equally  for  thc^  advantage  oiF 
the  lordj  of  the  tenants,  and  of  themfelves ;  of  the 
Iwdj  that,   if  the   tenant  was  a  fecret  enemy,  or' 
Qlherwife  unqualified,  he  might  be  apprized  thereof 
by  the  peers  of  his  court  before  he  admitted  him ;  and' 
that  they  might  be  witnedes  of  the  obligation  the  te« 
nant  had  laid  himfelf  under  of  doing  fervice,  and  of 
the  conditions  annexed  to  the  gift,  if  any  there  wcr^ 
which  the  law  did  not  imply  5  for  the  benefit  of  the 
tenant,  that  they  might  teftify  the  grant  of  the  lord, 
and  for  what  fervices  it  was  given ;  and,  laftly,  for 
their  own  advantage,  that  they  might  know  what  the 
land  was,  that  it  was  open  for  the  lord  to  give,  and 
not  the  property  of  any  of  the  vaffals ;  and  alfo  that 
00  improper  perfon  fhould  be  admitted  a  par,  or  peer 
of  tljcir  court,   and  confequently  be  a  witnefs,  or 
juclge  in  thw  caufes.''    Le.^.yu    p.  58*    Sec  ^5^ 

m  PecrSf  63.  and  Poji.  250,  N.  CXI. 

,  NOTE 


NOTEJCXX;^    p.  45..  C^J'         .  V^ 

Therx  ,  kern  to  be  a  tonfafion  of  .CKprtfikm  aod 
wane  of  perfpicuity  in  this  paflag^  It  Kas  often,,  ant* 
juftly  been  regretted,  that  the  works  of  this  moft  in* 
genious  author  Jhould  have  fuSered  fo  much  from  the 
negligence  or  ignorance  of  cranfcribcrs*  The  p^« 
tig^  now  before  us  feems  to  prefeat  itfelf  as  a  faring 
proof  of  tl^K  lamented  inaccuracy,  which  die  tnatttn*' 
tion  or  hafte  of  a  copyift  has  occafioned. 

It  is  iaid  th;tt  ^*  the  poflcSIOQ  of  the  heir  cannot  be 
abjUrd  before  he  is  aftually  poflcfled/'  Now  it  is 
certain  that  it  cannot  be  abated  afterwards  $  for  a  dil^ 
poQeflion,afi;erward3»  w9uld^be  a  difleifin  and  not  an 
aba^cflj^nt.  The  abatement,  therefore,  properfy  is 
of  dbe)^;^  or  ideal  pofil^llipn  which  the  law  pre/times 
to  be  in  tb?  heir,  frjKp  the  death  of  the  anchor  till  tiis 
QWfkol^i^i  po0cflion,  and  which  is  capabl^' of  being 
diyfficd,  at  1^ aft  in  theory^  or  rebutted  in  prefurpjpf* 
tfon^  though  it^  as  clearly^  will  iiot^a^mit  of  a  ir^ 
pais  or  a&ual  violence* 

iigain  it  is.cxprcflred  that/'  ao  man  can  be^lTddac* 
tu^y^  to  enter  d^l  the  actual  pofleflion'is  In  tiiftu** 
Now  the  a£kual  pofielfion  feems  rather  i^eTcqhfe* 
qoei^ce  of  tJ^e  adual  c;ntry^  than  the  entxy  tbe  confer 
quenjBc;  oif  pofleflAon. 

The  4o^ine  which  our  i^thor  appears  to  have  111- 
^tffitdfo  co^viy  was  this : — Though' a  pi^loii'iiai  k 
i^eebpld  in  iaw«  yet.  he  fhall  not  nave'  ^^  ^Bihn  dt 
;re(pafs  before  entry  i  as  the  heir  ihall  hoSt'have  tud 
afiion  i^ainft  an  abator.  For  a  trefpais  is  an  injuir^ 
4one  to  the  adualpoifeflaon  of  «'p<r%>  ^  not  td 
the  foppofed  or  ideal  pbfieiSioh  wliicli  t!^cr'(aw  cafts 

•     '^    r    \";  ^  V"'' -'^^'upon 


upon  the  hetr  i  for  fiich  a  {)rerilined  poflefiion  cannot ' 
poflibly  be  cap^le  of  an  a^ual^  vidldnee^'  'Till  the  • 
toifi  ^tb^refoi!?^  gains  the  a&ualpoiftffion^  by  his  ac-* 
tttfll'entrT'y  or  by  what  the  4aw  deems  taDtaaiounUo 
filch  entry,  hecaa^ot  have  fuffered^ihat  real  and ac^ 
tul  bjtiry  which  is  im{3lidd  in  the  legal  acceptation.of 
atreipaffs;  and^  coniequently,  (hall  not  Jbe  permitted 
tfr  jnftitute  an  adion  for  the  reparadon  of  an  injury 
which' he  xx>uld  not  hi  the  mture  qfthrngsfuCbaia, 

NOTE  XXXf.  p- 47.  OJ- 
Th£  trial  by  banle  is  generally  fuppofed  to  have 
been  introduced  into  this  kingdom  by  the  Normans, 
Ter,  though  the  hiftory  and  laws  of  the  Saxon  times 
are  fo  remarkably  filent  on  the  fubjeft^  there  does  not^ 
I  diink»  appear  a  fufHcient  reafon  to  preclude  them 
from  the  ufe  of  it,  as  it  was  fo  common  to  the  Gothic 
tribes.  See  i  T^rr.  Hiji.  Introd.  p.  cxxv,  ^  Rapines 
Wfi.  Enj^.  p.  400.  8vo.  edit.  DiJJ'.  Gc^.  jin^lo^SaK. 
ch^  8.  2  Henry^s  Hifi.  tngi  b.  2.  ch.  3.  f.  3.  p.  304,1 
and.3  Jb*  h,  3*  ch.  3*  C  I.  p.  35J.  4to.  ed.  2  Bk 
Cmni,  ch,  22*  p.  337-  Mtltafs  Vieto  of  S^g.  G$v^ 
b^i.du  4.  p.  74*  FdU.  Ciim.h.  t.  ch.  18.  p.  90. 
Smar(4  View  of  Soc.  in  Eur.  b.  1.  eh,  2.  C  4.  p.  48, 
and  271.  Dijf.  p.  4.  f.  4*  P*  ^65.  Mmfefj.  Spir. 
Laws^  ^.  28.  ch.  14*  Bacon  on  Eng.  Gov.  j^.  i.  ch. 
37.  JDdbymple^  F.  P.  ch.  7  J  fl  2.  SuUiv.  leit.  xxvi. 
jf.  250,  t  Rob.  Charles  V.L  i*  p.  52,  &c.  and 
lu  (Yy.  SeUen's  Duello^  ch.  6/    ff^orh,  vo\.  3* 

N,OT^  XXXW.    p.  50. f/> 

Tub  reafon  why  the  fine  for  alienation  was  paid  by 
ijofi  feoffee^  was  becaufe  the  lands  were  chargeable  in 

his 
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bU  hands  for  the  fine  i  and^  confequeatlfj  as>tO{i;pair« 
ment,  the  charge  ceafed^  it  was  held  at  length  that  bf; 
only  flioidd  pay  it.  See  2  Inft.  67.  F.  N.  B.  235.  A. 
Though,  from  the  nature  of  the  thing,  onc^ihoakl 
conclude  that,  as  a  licence  was  necefiary  to  enable  Ae 
feofibr  to  convey,  it  was  but  juft  (hat  he  Ibould  bate 
facisfied  his  lord  for  the  fine  to  inapower  him  to  transficr 
bis  feud  to  another.  If  he  took  upon  hin)(elf  to  alien 
.without  a  licence,  when  he  muft  have  known  that  a 
licence  was  neceflfary,  it  was  ceruioly  unreafonabk  to 
make  the  feoffee  be  anfwerable  for  bis  prefumption. 
However,  as  in  fuch  cafe  the  lands  were  chargeable  in 
the  feoffee's  hands,  the  feoSee  paid  the  fine  to  retain 
them ;  and  as  the  lord  looked  to  the  lands  as  his  (ecu- 
.rity,  fo  he  accepted  payment  from  him  in  whofe  pof- 
ieflion  they  were.  Thus,  as  at  length  the  lord  could 
not  withhold  his  cotxfent,  or  deny  his  tenant  the  power 
to  alien,  he  only  regarded  the  payment  of  bis  fine; 
and,  as  the  lands  were  chargeable,  it  fignified  not  to 
him  from  whom  he  received  it ;  fince^  at  the  worft, 
he  could  have  recourfe  to  the  tenements  chargeable. 
The  tenant^  knowing  that  the  lord  could  not  witJihold 
his  permiflion,  aliened  without  afking  it :  and,  as.^e 
feoffee  found  his  lands  fubjetf):  to  the  difcharge  of  the 
fine,  he  paid  it  to  exonerate  them.  Hence,  it  becapie 
ufual  (or  him  to  to  do;  and,  at  lei^h^  it  .^as  fat- 
peeled  from  no  other*  When  the  lord>  ihereibr^ 
accepted  the  fine  from  the  feoffee,  he  ackao^cclg^ 
the  alienation,  and.confented  to  it.  Hence,  as  oar 
author  obferves,  the  feoffee  had  a  title,  though  he 
originally  came  in  by  wrong* 

NOTE   XXXilL    p*5i.  (*). 
Of  the  power  of  the  tenant  to  alien,  and  of  finest 
'for  alienation  in  England,  fee  the  n$tis  to  the  thir- 

teendi 
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teenth  and  fubfequent  editions  of  Co.  Lift.  4j,  a.  md 
b.  64.  a.  f.  y.  (6^  7^  8).  309.  a.  2  hl^  Omm.  ch.-  4« 
p.  57.ch*  <9.  p.  a87.  Wrigbty  29.  43.  165.  169. 
Bakympk,  F.  P.  ch.  3.  AW/w.  led;  vi.  xii.  xv. 
!KTi.  xliii.  Sta^rfs  Fiew,  b.  2.  ch.  3.  f.  2.  p.  IX4« 
F.  iVi  J9. 175.  A;224.  H*225,  226.  235.  A.  alfffi. 
66.  501;  AffV/.  f7tfw  jB>8rf,  Gw.  b,  2.  ch.  6.  p.  371, 

,PeJt:67.70. 

It  fbouid  feem  that  among  the  Sajoona^  alienation 
was  allowed^  unkfs  exprefsly  reftrained  bf  the  gift. 
Yetj  in  fome  cafes,  it  was  necefiaty  toBbcain  the  con- 
fent  of  the  lord,  as  appears  from  the  circumftancd  of 
giving  him  a  legacy,  or  d$uceur^  for  the  purpofi:  of 
obtainingJts  and,  indeed,  fuch  confent  is  often  ex- 
prefsly  ftated  to  have,  been  had. .  ZX.  ^^  37.  See 
I  Jj^rr. 295.  Somn.Gav€lk.%7,&:c.  iSuIliv.lc&.xxyiu 

'  p.  255.  Balrymflei  F.  P.  ch.  3.  L  1.  p.  90.  Ct^hanal 
ef  Kent,  in  Robinjbn  and  Lamb.  Append,  to  Sown. 
198.  201—203.  Lamb.  Per  Kent,  491,' &c.  Pre/. 
fo  3  Co.  ▼.  a.  Diferf.  prefixed  to  Format  Angl.  Vu 

'ii.(e). 

From  the  necelfity  bf  this  confent  bf  the  lord,  it 
is  dear  that  the  lands  fo  aliened  were  not  mierely  allo^ 
dial. '  Thtf  were  held  of  the  lord  i  and,  confeqbcntly, 

"^tbe  power  of  alienation  was  not,  among  that  people, 

'  eohfifned  to  allodial  property.     The  neceffity  of  this 

confent  continqed,  even  as  tO  the  mefne  lords,  tiH  the 

itinie  of  the  ftatute  of  ^ia  Emptores.  •  In  the  will  of 

'  *  Edward,'  the  fob  of  Henry  IIL  (afterwards  KingEd- 

'  ward  li)  which  was  rhadfe  but  a  few  months  before  his 
acceffion,  we  find  this  pafl&ge :— *^  EpUr  ceo,  primus 
anojlre  Jeynt  pere  VApofiUy  ke  il  voyll  cejie  tenir,  et 
feretenir^  e  conjirmer;  e  ke  il  .voi^Lfc  riiier  nostre 

dHtKlETEKh   KBIt  VOytS   TEN  IR>  £ST  ABLE,.  B  FERE 
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Thift  ftfoogly  rcfemblct  o^daufe  ov  cw0  iM-^Vittof 

Etkeljiawy  the <  fort  of  Echklffcdji  w^icb.wa^^ottde 

'-  abonc  two  btindred'^nd  fifty  yt^r^  before  j  whef^  be 

'  jffty&jiis&tber;  for  God'bfakei  ^hd«fer  Sr.Mtty's 

^  ^d  St.   Peter '4  tHsit  hit  will  qpightr  ftsiiid.    And 

again  :-^^^  Now  pray  I  that  all  the  great  pcdet^ges 

1  '(pyr6n)=whorrtiay'<iear  my  wittir6ad;:b6th<lri^  ^d 

-'luety^  that  they  be  of  ^aiBtftaoc<*  that  r^y  wilt  stay 

'   ibux}»  ^mOX  MT  PATflBR  «tA6  OOtfaSlfTBO  ^  TO  1T/' 

*  The'eongruity  in  thfc  iofttuctfoiits :of  lf«nafec,-bc^ 
<  and  after  the-  Conqoeft^  wiH  prefeotly  r bdr  4iidMed. 
Many  infbinces  might  bb  fekdtdl  in  fiiith^  proof-  of 
it. '  Th^  anacheroai  fa  frdqaenfi  in  the  l$^^«^, 
'   was  not'ibrgotteDf  iir  the  N5rHi9n«    iSomeofffteib 
^  amongthe  former  were.  tcSffriWc.  ^^  Hc»  -thaic^berewest 
(tnipedes>or  fr  uih*ates)  my  .wili^  (fnys  ^^^i)  wfoch 
^    by  God'5  permiflion  I  have-now-made.  Jet  hini-be 
'  bereaved  Of  thefe  earthly*  jc^s^  and  iina^;  th£  .Al- 
mighty Lord-~cut  him  off  from  all  holy  ftieliJV  X3^^ 
'   tnutiioniif  Doomfdayt -^ndbehedeli^ttdto.Saten, 
the  Ekvily  and  all  his'CMfed  compafiijOft^^^^ 
bottomi^ a{id  ^her^B-  periih,  <ar  be.punifted,  Of  tor- 
tured9)'with  thofe  whom  God.  has-iaft  «S!<n^.for- 
faken^  without  mtepmifnon,  and.  never  trbubki^  iny 
heirs/'    <Wta  of  Wolgith,  ^.  D.  1046.)  Set  Jfp. 
S§mK*2ii.  ^' Et  quiiunque  contrai  b6€  n^eritf^fti- 
/nmpjkdt^'''  (fiiys  the  will  o(  Henry  ILy*^  Ind^a- 
timm  it  tram  Ommpoteniis  Dei,  iPm^Ui^iemm  if- 
'  \fiUs  Diiitmtam  incurrat.*^    ' 

Th*  prayer  oF  Edward  to'thePoperfeem^^oJine 

been  with  a  view  to  >  his  perfenals.    The  eburdi  hsd 

'  tfibmed  the  power-ofdifpofing  of  the  property  of  in« 

-^    "  teftata 


-teftatetiflnrfiatwere  cnUcd  pious  uXcs  i'bxit  in  tfasofe 
«Med  the  clergy  rememl^cred  die  iAigt  thu  ^'  Qia* 

;  ^  Hey  began  at  home/'  Hence  ^ef  gained  ihfe  prdbate 
of  wiUa  (extept  in  4  few  particular  lordlhipa  j«  Cduld 
t&ey  have  fet  a  will,  therefore,'  afide>  the  dif^oGfion 
would  bdong  to  chemfelves.  It  wasj  cbnfequeftdy, 
CO  fonie  purpofe  to  obtain  the  Aspport  of  hia  tiofitfefi. 
Long  after  the  ftatute  of  ^ia  Emptms^  we  find  a 
prayer  to  the  church,  in  wills,  that  the  teftament 
might  be  afiirmed,  in  cafes  where  no  real  property 
was  difpofed  of.    <^  Et  primus^''  (fays  the  Earl  of 

:  Eflbx,^  A.D.  f  361.)  *•  n're  ires  bomurabU  fieri  in 
Vieu,  f  totes  etfies  cbofesjoient  faites  folom  rCre  vo- 
hntie."    See  alfo  the  will  of  John  of  Gaunt.    B^rc 

V  the  ttnn^of  Henry  VIIL  the  iife  of  lands  only  Was 
'^deviiable  (except  by  cuftom)  ;  but  the  lords  ought 

have  cbnfentcd  to  the  aUenatioH  of  lands  even  before 

the  ftatute  of  <^iyjtf  Emptores\  and  Edward,  thcifon 

of -Henry  IIL  devifed  his  to  truftees  for  the  benefit  of 

ibis  children ;  and  Edward  the  Black  Prince,  about  a 

century  afterwards,  devifed  th«  profits  of  his  laods 

^md  ftignidrieSi  for  three  years,  to  pay  his  debts  i  and 

adcvife  very  linailar  occurs  in  the  will  of  his  widow, 

Joan  of  Kent/  Edward,  the  fon  of  Henry,  confi* 

deredlihe  cbnfent  of  his  father  as  requiSte  t6  give  ef-* 

"  fedt  tohia  devife;  and  Edward  the  Black  Princcf  ex* 

-  f>re(5ly  informs  us,  that  the  concurrence  of  his  father 

^Edward  III.)  was  prcvioufly  obtained.    **  Enftmhle 

MHC  touTS  ies  ijfuez  et  profitz  q.  purrontfotid^e  C^ 

avenir  \ie  touz  nos  terrez  6f  Jeignouris  par  troli  ans 

apres  ce  qe  dieux  aura  fait/a  volunte  de  kousi 

V  wsoyw^r^pROFiT^  k're  dit  sbtgnour  et  perV  nos 

;  ^>  A  OfFTRXEZ  P'  PAIER  NOZ  DETTEZ/'      And  in  thc  Will 

,  pf  his  wido^  Joan  princcfe  of  Wak»,  there  is  thc 

\Kt\*}':.  '  foUowing 
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-'  following  paflage  :^-*^^  Rsfiduum^  &r-  4r  '«M|m:i/ 

'  Jingulos  fruHus,  ndditns  ei  frcvini^  ne€$t9n  jKtM  it 
dominia  quecumque  k^os  et  <^tb  carissimus  filius 

.  MEUS  RlCAJlDUS  REX  AnOLIE  ST  FraKCIB  MX^HI 
ST  EXECUTORIBUS  MEIS  CONCESSIT  ET  DSMT9  V^ST 
MORTEM  .MEAM  PER  UNUM  ANI^I^M  HABBKl^tfU 
PROITT  LITTERIS  SOIS  IND«  CONFECTIS  PLENIUS  CON- 

TiNETUR,  do,  lego,  et  concede,  meis  execuioriiusjkb- 

Jmbfit,  ISc.     Thefe  wills  ar?  now  publilhed.    Sec 

-     jfl  CoUe£iiofi-  of  K&yal  and  other  fVills^  princcd  by 

I^ich^lsj  London^  4to.   yjZo*     Apd  as  to  that  of 

Henry  llAtt^io  Form.  Anglic.  421,  No,  767. 

Yet  it  was  afferted  by  F&rt^que^  in  the  dmt  of 
Henry  VI.  that  a  king  of  England  could  not  devife 
his  land  any  nrvore  than  a.fabje£k  could  do  (o.  M.  35 
Hen.  VL  pi.  jj-  /.  29.  b.  And  .indeed  wc  find  the 
feoffees  exprefsly  nnentione^  in  the'  wills  of  Henry  V. 
ind  VI.— the  latter  monarch  referring  alfo  to  i 
ipecial  aft  of  parliament/  which  ^pjrfintncd  foch^if- 
pofition.  Yet  an  aft  had  before  {^(Teflj  7m^«  Ri^* 
XL  enabling  the  king,  his  heijs^  an4  Jucceiibn>  kings 
of  England^  freel]^  to  m^lce  their  TcfiamentSt  &c. 
Rot.  Par  L  16  Rsc.ll.  V.  3.  N.  ro.  p.  301,  mdPref. 
to  Coll.  Roy.  Wills,  iv.  n,  (*).  and  4  Infi.  33$. 

During  the  Saxon  period^  the  king's  denie(aei»  or 
thofe  lands  which  he  had  in  bis  political  capacity,  were 
not  alienable  without  the  confentof  thenadon^  and, 
therefore,  they  were  either  faid  to  be  granted  in  coun- 
cil, or  witneiTed  and  contented  to  by  the  great  men. 
It  were  needlefs  to  cite  inftances  of  this  1  there  is 
fcarcely  a  charter  extant,  which  is  not  a  proof 
of  the  affertion/  That  of  the  annulling  the  grant  of 
Baldred,  king  of  Kent,  of  the  manor  of  Mailing  in 
Suflcx,  to  the  church  of  Canterbury,  and  the  fub^ 

fequcnt 
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Iciiotttt  gift  of  k  by  Egbert  and  Axhchncif^  {houldoott 
bMrever»  efcape  remeinbraRce,  though  lb  oftea  the 
ful^eft  of  remark.  Baldred  prefumed  to  make  the 
grant  without  obtaining  the  approbation  of  his  peo« 
|ile;  and  his  grant  was,  in  confequence,  declared 
void.  Egbert's  was  wUb  their  concurrence  and  af- 
fent :  *'  ^uoJviz.  manerium  (fays  the  charter  of  Eg* 
bert  and  Athelwolf,)  frius  eidem  ecclefia  dedit  BaU 
dredus  rexi    sed  qjtia    non   fuit  de    coksenso 

MAONATUM  AEGNIj  DONUM  ID  NON  POTUIT  VA* 
1»BRE." 

The  property  of  the  fubjedl  was  facrcd  :  In  the 
grants  of  their  kings  of  lands  to  which  they  hid  per- 
foilaUy  acceded  in  right  of  efcheat,  &c.  they  ufually 
dated  their  title,  and  right  to  alien,  ''  that  it  might  be 
known  that  they  gave  what  was  their  own."  This 
was  ftrofigly  expreflive  of  the  liberty  of  the  individual^ 
and  of  the  limited  power  of  their  kings.  Athclftan, 
in  one  of  his  chacrters,  relates  ^tlengch  how  hefcized 
the  lands  as  forfeited  for  treafon. 

Ethclred  fcized  thofe  of  Ethelfig,  as  forfeited  on 
oudawry  for  dealing  fwine.     The  declaration  in  his 
grant  is  curious  \  and  is  exprefllve  of  the  manners  of  . 
thetimes* 

"  This  was  the  lancj  forfeited  at  Dunmakon  that 
Ethelfig  forfeited  to  king  Ethelrcd's  hands.  It  was  fo 
then  that  he  dole  the  fwine  of  Ethelwine,  the  fon  of 
Ethclmcre  the  aldcrmanl  Then  his  men  did  ride  to 
him,  and  took  them  out  of  Ethelfig's  houfe ;  but  he 
fled  to  the  woods,  and  men  outlawed  him  j  and 
awarded  (or  adjudged  as  forfeited,  jejiehr,)  to  king 
Ethelrcd  his  lands  and  his  goods.  Then  the  king 
gave  that  land  to  his  fervant  Hawes  for  a  perpetual 
inheritance.    And  Wulfric,   Wulfrun's  foa,  had  ic 

D  D  afterwards 
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afterwards  of  htm  in  exchange  for  other  lands  thar 
pleaftd  him  better,  by  theklfng^is  leaTfe>'^^Tid  Ae  idR- 
mony  of  his  wrfemen  (ptrrbnne  $  hn  coumnf^  his 
magnates).''    Sec  Pri/.  to  3  Repl  W.  b.  v.  a. 

There  are  many  things  here  which  merit  obferra- 
fion.     And  tn  the  firft  place,  we  (ti  that  outlawry  for 
felony  was  puniihable  with  the  forfeiture  of  hnds> 
>  among  our  Saxon  anceftors.   ^ 

The  dealing  of  fwine  tooi/^as,  in  thofe  days,  a 
crime  of  great  atrocity.  It  was  confcquently  guarded 
againft  by  the  fevered  laws,  by  reafon  of  the  then  va- 
lue of  that  animal,  and  of  the  cafe  wirii  which  it 
might  have  been  ftolcn. 

The  fte(h  of  fwine  formed  one  of  the  mbft  import- 
ant articles  of  provifion  among  the  inhabitants  of 
Europe  in  thofe  ages.  Even  the  departed  heroes  ih  a 
ftate  of  h^pinefs,  according  to  thelcelandit  mytho- 
logy,  regaled  themfelves  on  boiled  pork!  Seethe 
Edda,  FTxx. 

To  pilfer  the  larder  of  king  Chilperic,  was  certainly 
an  offence  of  magnitude.  The  declaration,  that 
even  a  courtier  had  purloined  fome  of  his  hams  of 
bacon,  was  enougf)  to  blaft  his  reputation  in  the  eyes 
of  the  king.  (See  Mali.  Nor.  Antiq.  vol.  ti.  p,  1 10. 
n»A.) 

However  cohtemptible  the  hbg  and  ki  herdfinan 
may  appear  in  our  edimation,  they  were  not  fo  m 
former  ages.  The  keeper  of  fwine,  as  Fcrgufon 
reaiarks,  was  a  prime  counfeltor  ac  the  court  of 
Ulyflea. 

Jn  later  days,  bacon  was  the  chief  viand  of  £»- 

tope^    Since  the  Conqueft,  we  find  Philip  Fita^ 

Robert  giving,  -  among  other  things,  one  hundred  b»- 

coos^  10  the  king,  for  the  wardfhipof  tbclafxdsaiid 

-  ..:  .^      .   .   .   ^       :    •    .  ^    .      Il€i# 
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hsfk  i>C  Ivo  dc  Munby»  i  Mad.  Efcckej^  ch.  xo. 
Ij.  324.    A&f*  -R^.  I  7?*  /?^^  1 1.  *•     ^ 

The  right  of  pannage»,  or  keeping  fo  many  hogs 

in  certain  woods  or  wild3,  *^afi  a  privilege  of  import* 

.ance»      It  is  repeatedly  mentioned  in   Doomfday 

Book  i  ahd  was  carefully  proteded  in  later  days«     See 

Cbaria  de  Forefta,  c.  9.  Barringtcn  on  tbi  Anc.  Stat. 

33>  4.  Marrw^odis  For.  Laws,  ch.  i  a.    Fhtaylib.  2. 

cap.  80.  Somn.  Gav.  23.  Rohinf.  Gav.  b.  2.   c,  8, 

.p.  264*  Sec  alfo^,G/^/tf»'j  Camd.  t.  {Sxifftx)  Jndr^d^ 

fooald:  and  note>  the  BrinOi  name   of  Andud  6g* 

nifies  wafte,  uninhabited  \  or>  as  the  Saxons  termed 

itj  w^ald^  jiealb/  which  15  of  the  fame  import.    See 

iO wen's  fTelcb  Di3.  v.  Andred.     In  xhis  wo^d  <>r 

wild  it  was  that  Sigebert^  a  king  of  the  Weft-SaxonSj 

was  killed  by  2k /wine-'herd^  zktr  having-been  di* 

pofed  from  his  throne.     See  Camd.  uH  /upra^  and 

I  Sj^rr,  226.   Et  Vide  Matfb.  IVeftm.  Jub*  ann.  756. 

'    In  rude  ages,  when* there  remained  e^^tenfive  wilds, 

in  which  herds  were  fufFered  to  range  for  foodj  the 

ftealth  of  cattle  was  eaGly  eiFeAed  :   hence  the  fe- 

verity  of  the  ancient  laws  for  obftru£Ung  tbcm.    See 

Roll.  Anc.  Uifi.  b.  6.  c,  i.  fi  3.     Sttiarfs  View  ofSoc. 

in  Eur.  b.  i.    c.  i.   f.  i.    p.  163.  n.^(i3).    Falc.  an 

dim.  bt  6,  c.  2.  p.  343,     Stuart's  Dijf.ip.  !•  £  3. 

p.  27-  and  n.  (4)* 

Should  tl|cy  even  have  ftrayed,  the  precinA  into 
which  they  were  traced  was  anfwerable  fortfacfm, 
if  it  could  not  be  (hewn  that  they  had  proceeded  fur<^ 
ther.  This  was  theq(aget>f  Wales  from-the  nipft 
remote  times,  and  was  coirfirnrKd  by  thc^ftat.  34  and 
35  Hen.  8.  c.  0.6.  /.  106.  Such  yr^  the,  cuftom 
amoog  the  Iri(h>  which  received. a fimibirapproba* 
tion.  (See  Camd.  Brit^  Cuftoms  of  tbe  Irijb ;  note 

0,0  2  from 
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frmn  Sir  John  Davys,^  p.  1043;)  Swrh  too  was  the 
law  among  the  Highlaifders  in  Scocland>  fo  lately,  4t 
kaft-j  as  the  comoicnceoient  of  the  prefcftt  century^ 
(Sec  Mill.  View^  b.  i.  x.  6.   p.  ia7>&c,) 

But  to  return :  The  manner  of  transferring  lands 
among  our  Saxon  anceltors  is  worthy  of  obfervation, 
as  it  tends  to  illuftrate  our  prefect  ufages.  Many  of 
our  rules  and  cuftoms  are  to  be  traced  to  that  remote 
period. 

The  firft  thing  which  here  prefents  itfelf  to  notice 
is  the  livery  of  fetfio.     This  indeed  was  conmion  to 
all  nations  in  rude  ages.     FoflSeflion  was  the  ftrongcflk 
prefumption,  if  not  a  proof>  of  propriety  in  unlettered 
^imes.    To  traasfer  that  pdreflion  before  witnefles 
was  the  firft  mode  of  conveyance.   (Sec  anitf  39. 
N..XXiX.)  The  particular  ufiiges  of  the  Saxons, 
however^  were  very  fimilar  to  the  prefent.     The  twig 
and  turf  were  the  fimpleft  nrvethod  of  livery  i  and  by 
the  twig  and  turf  did  they  give  feifin.  to  the  pur- 
chafer.     When  grants  were  made  to  the  church,  a 
turf  was  ufually  laid  on  the  altar.     This  occurred  fii 
frequently,  that  it  would  be  needlefs  io  cite  inftances 
in  its  fupport. 

A  tree  growing  on  the  foil  was  regarded  as  a  part 
of  its  hence,  a  branch  of  it  fcrved  to  give  feifin^  ft 
was  eafier  to  break  ofF  a  bough  than  to  dig  up  a  clod* 
and  the  former  was  often  adopted.  At  length  poflef- 
fion  was  given  by  delivering  things  whith  had  no  con* 
ne£tion  with  the  knd  intended  to  be  conveyed  ;  by 
fymbols  abfolutely  arbitrary  and  indifferent.  When 
Ulphus  king  of  Deira  gave  lands  to  the  church  of  York, 
he  <'  took  th6  horn  wherein  he  was  wpr^  to  drink, 
and,  filling  it  with  wine,  kneeled  before  the  altar," 
and  depofKed  k  as  a  fymbol  of  ppfieffion.     in 

after- 
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after-days  we  find  an  inftance  no  Icfs  extraordinary* 
In  the  tinfieof  Henry  IH.  William  carl  of  Warrcnnc 
and  Surry,  on  a  grant  made  by  him  to  the  priory  of 
St.  Pancracc,  near  Lewes  in  Suflex,  delivered  fcifin 
by  the  hair  of  his  head  :  "  Per  capillos  capitis /ui; 
et  fratris  Jut  Radulfi  de  Wamnne  quos  abjcidit  de 
capiiibus  Juts  cum  cotello  ante  Mtare^  Mag.  Rot^ 
24  Hen.  III.  fit.  Sudje:i.  Mad.  Formulare  Anglic 
canum,  Dijert.  f.  xiii.  p,  x.  and  vid.  Pre/.  Epijl. 
I  Mad.  Excbeq.  p.  xxix,  xxx. 

The  horn  and  the  locks  of  hair  were  chofeo  as  ex- 
prcffiVeof  refpeft;  and,  as  they  were  religiouOy  pre- 
ierved,  they  remained  monuments  of  the  endowment, 
and  J>erpctuated  the  remembrance  of  the  piety  of  the 
founder,  and  of  his  deference  to  the  church. 

The  northern  nations  were  always  celebrated  for 
caroufals  and  feafting;  they  therefore  very  natu- 
rally employed  the  art  they  poflefled  in  decorating  their 
cups;  thefe  were  often  of  horn,  and  generally 
pretty  capacioiis,  even  among  the  gods,  as  appears 
from  the  Edda  itfelf.  (F.  xxv.)  (and  vide  dtj.  de 
Bella  Gall.  lib.  vi.  ^.  a6.)  In  the  days  of  hcathenifm, 
they  were  frequently  made  of  the  fculls  of  their  ene- 
mies. In  Scandinavia  and  Scotland,  they  were  ufu* 
ally  of  ftiells.  In  each  inftance  they  were  beautified 
with  all  the  fkill  of  the  age;  and  were  efteemed  as  va- 
luables by  a  people  addided  to  drinking  and  mirth. 
In  Scotland,  in  the  fecond  century,  wc  find  "  ten 
Ihells  ftqdded  with  gems,'*  forming  part  of  a  prefent 
to  the  king  of  Sora,  as  an  induceoient  to  forego  his 
intentions  of  hoftiiity.  {Offian^  vol,  u  p.  399.  Batdo 
of  Lora.)  Even  in  the  eleventh  century,  wc  find  a 
Saxon  prince,  Ethelftan,  the  fen  of  Ethelred,  giving 
tQ  God  and  St.  Peter  {ot^  \x\  other  words^  to  the 
•   '  P  D  3  church 
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church  a(  Canterbury)  a  drinking* horn,  which  he 
had  bpughtof  the  convent  at  EaldniinfteK  (Sec  ^jf. 
to  Somn.i^i,)  .    ^ 

Ulphus,  therefore,  conceived  that  he  Ihewed  the 
moft  unequivocal  token  of  refpeft,  when  he  laid  upon 
the  altar  at  York  "  the  horn  wherein  he  was  wont  to 
drink  j^a^^d,  nrjorc  cfpccially,  as  he  had^*  filled  it 
with  wlne^"  Thefc  things  arc  moft  forcibly  indica- 
tive of  the  manners  of  the  timQs>  and,  llk^  "  the 
day  of  fmall  things,**  are  not  to  be  *'  defpifcd/* 

When  the  great  earl  of  Warrenne  permitted  bis 
hair  to  be  cu^oS*  hy  his  brother^  and  gave  it,  in  the 
name  of  feifin,  to  the  priefls  of  St«  Pancrace^  the 
compliment  was  felt  and  acknowledged.    Th^  nor- 
thern nations  of  Europe  were  ho  lefs  remarked  for 
annexing  die  ideas  of  tonfequence,  of  tefpeft,  and 
even  of  freedom  itfcif,  to  a  length  of  hair,  than  they 
were  for  their  love  of  feftivity.    It  was  the  diadem  of 
the  kings  of  the  Francs.     Ho f toman  has  a  whde 
diapter  on  this  head ;  fte  his  Franc.  GaUtd,  c.  9, 
See  alfo  Spin  of  Laws,  h,  1 8.   c.  23.     To  cut  off  his 
hair  was  to  depofe  him^     To  fuffcr  a  flavc  to  let  his , 
hair  grow^    amounted  to  an  emancipation.      Even 
among  the  Gentoos,  the  cutting  off  the  hair  of  a  de- 
linquent was  to  cjeprive  him   of  his  privileges ;  it 
implied  the  lofs  of 'his  caft.  (C^^^  of  Gentoo  Latos^ 
ch.  17.  f.  a.)     The  clergy  of  St.  Pancrace  muft,  as 
Stuart  remarks,  have  been  enchanted  with  the  poIitC'* 
iicfs  of  that  nobleman ;  f^iew,  405. 

The  written   inftruments  of  transfer  aoiong  the 
.  Saxons  are  no  lefs  deferving  of  our  attention :  and 
here  the  great  fimilarity  between  them  and  the  con- 
veyance of  the  prefent    day  muft  be  apparent  to 
tvtry  one,    <<  So  unrefining^"  fays  the  before-quoted 

writOj 
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writer,  «•  arc  men  of  bufincfs!*'  Sec  Dijl  Antt^ 
Engl.  Conft.  P.  3.  f.  6.  p.  200»  i.  n.  (5);  and  BacQH 
en  Jy^f  Gifv^  X\  i.  c.  41. 

The  witncfles  to  them  were  nunncrous;  and  they 
were  frequently  faid  to  be  evidenced  by  chc  county, 
hundred,  &c.  (Sec  Dijftrt^  Prcf.  to  Formul.  AngJ^ 
f.xxVu^fpJSoSomn.  195^  6.  &c.  213.  &c.  LambPer^ 
ami.  491.  &c.  2  Tyrr.  Introd,  67.  Somn.,  87.  and  wV* 
BraffcMs  Hi.  2.  c.  \6.  f.jS.  a.  2  BL  Cotnm.  ch»  20, 
p.  307.) ;  in  which  courts  they  were  generally  inrollcd^ 
S^C  Somn,  87.  Sfuire  en  tbc  AngU  Sax.  Gov.  f.  56, 
p..  157,  and  yideantet  39,  40. 

T^ey  were  alfo,  like  the  indentures  of  later  daysi 
of  feveral  parts  j  "  and  this  writing  is  tripartite,,  or 
thrce-foidl  j  (-3  J^yj^*  9  je)7ptra  y^^nb  Sj^eo,)  One  is  a( 
Chrift-churchj  another  at.  St.  Augufline's ;  and  the 
third  hath  Byrhtric  hloifclf,^  Aff^  to  Somri.  197.' 
2 1 6,  Formulare  Anglic.  176,  No.  284,  A  power  of 
revocation,,  or  concfition>  was  fometimcs  inferred, 
(^Spmn.  115.)  In  wills  the  wife  oftenjoincd  with  the 
hufband.  (Lamb.  491.  A^p.  Somn,  213.  Form.  AngU 
'  Differ^*  r.  viii.  8fc.)  Many  other  things  afk  for  no- 
ticej  fuch  as  the  limitation  i  as  to  one  for  life  with 
rc(naindcr  over,  &c,  (See  Pref.  to  6  Co*  \\u  &c. 
App.  to  Somn.  195,  6.  211.  &c.  Lamb.  491*  ^c.) 
Put  this  note  is  already  too  far  extended. 

However,  before  we  difmifs  the  fubjeaj^  it  may  be 
proper  to  obferve,  that  by  the  75th  law  of  C^nute^ 
whoever  dejCejrted  his  lord  in  battle,  .forfeitec].his  lands^ 
&C.  i  in  which  xafe  the  lord  was  to  have  baci;  th^  land.i^  ^ 
he  gaye,  ,or,  \(  they  were  bochnd^  they  wer^  to  go  tq 
the  l^ng.^  |^^99^>  ).V  ^PPF^''?^  ^^^  lands^  though  , 
noc.by   b9c^9rj  pjurtec,  were  nevcrthelcft  . 

lorc|[l^.  j»j[id|  conlequently,  not  allodiaU  (See  l5atrympn 

P  P  4  F.B^ 
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P.P.  ch.  I.  p.  II.  N. (6) to C9.  Liu.  64  ^irmA'(2) 
to  86.  a.)  See  alfo  the  nth  law  of  the  fame  mo- 
narch,  by  which  bocland  is  forfeited  to  the  king,  Ut 
hfs  lord  be  whom  be  mil. 

'  NOTE  XXXIV.  p.  53.  (/). 

/  Yt  was  the  livery  of  fcifin,  or  tranfmutation  of  pof- 
feflion,  which  gave  cffeft  to  a  feoffment ;  and,  con- 
lequcntly,  a  feoffment  could  not  operate  where  the 
poffeffion  was  not  changed  :  and  upon  this  principle  it 
is  that^  one  joint-tenant  cannot  enfeoff  his  tompanion. 

Ncfs Max.  S9^^^ $^fi*13-  ' 

*  A  pcrfon  cannot  rhake  a  feoffment  when  he  has  not 
the  pofTeffioh'^to  convey:  nor  can  any  one  take  by 
feoffment  when  the  poffeffion  is  already  in  him.  See 
Jfoy^  59.  Perk.  f.  203.  Toucbfi.  205,  fojl^  69. 

NOTE  XXXV. '  p.  54.  (»). 

•  The  relcafc  here  fpokcn  of  is  by  way  of  miun  k 
droit :,  as  arclfafe  which  operates  by  way  of  ijnl^ge- 
meat  may  be  rpa^e  to  a  per&n  who  has  only  a.cbatt^ 
i&terefti  as  a  ]eifi;e  for  years^  on  his  imk^qg  an  ^f^ 
tual  e«ry.  (See  Lin.  f.  459*  Co.  Li$t.  .xjQf  ^ 
pot:es>  and /^e/?.  6.9). 

NOTE  XXXVL  p.  55.  (»>. 

'  This  is  confined  to  a  pcrfon  who  was  diffeifcdof 
tp  cftate  in  fee-fimple,  and  does  not  extend  to  a  te- 
nant in  tail  or  for  life*,  for  if  the  tenant  in  tailor 
fpr  life  be  diffcifed  by  two,  and  rcleHc  to  one  only>  it 
(hall  entire  to  both.    See  Co.  Litt^  aj^.  b.  and 

'   •^'-;.  -^        ,  .,..'.  •.  ,jrhc 
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The^fealboof  this  di0>M*ence  is  thac«  as  the  diifeifor 
gaiaft  (hp  imaicdinte  tee  by  (hc.diflfeifiiij  it  awft  be 
the  convtyance  of  th^  right  to  the  immediate  fee 
alfo  that  can  change  the  eftate,  Ifj  therefore,  the 
di0eifee  in  fee,  or  the  tenant  for  life  and  remainder^ 
man,  releafp  their  right  to  one  of  the  diifeifors,  it 
turns  l»is  wropgfql  ei^ate  in  fee  into  a  rightful  one : 
But  when  the  tenant  in  tail  or  for  life  releafe  their 
right,  they  would  cpnyey  a  right  to  a  different  eftat« 
0ian  (hat  which  was  gained  l^y  the  (jilTeifin ;  For  in 
order  to  turn  the  wroogfi^l  eftat;  into  a  rightful  One, 
the  rigbi  y^hiph  i§  conveyed  muft  Ije  commenfurate 
with  the  wrong;  If  they  are  not  equal  iac^uantity^ 
they  muft  continue  d^ft^Ai^i  ^nd  the  firft  eftate  re^ 
mail)  unaltered, 

NOTE  XXXVIL  p!  66.  (?)• 
When  the  tenant  in  taij  makes  a  feoSinent,  the 
right  of  entail  remains,  and  fhall  defcend  to  his  iffue  1 
and,  confequently,  fuch  iffue  would  be  the  rightful 
tenant  to  the  donor.  {Stcfoft.  116,  tty.  aSnd  ff«^ 
^52  and  334;  and  fee  alfo^/e,  25.)  But  when  a 
tenant  in  fec-fimple  makes  a  feoffment  in  foe,  no 
right  remains  in  him;  but  the  whole  eftate  (fince  thit 
ftat,  ^ia  empi.  $err.)  is  transferred  to  the  feoflisB} 
gee  C9.  Uit.  269.  b.  fofi.  85.  (it)  133.  N.  LIV, 

NOTE  XXXVIII.  p.  72.  («)• 

I.  e.  after  aflignment.    See  Co.  Utt.  273. 
'  But  before  afljghmeht  he  might  have  taken  one* 
Sec  Coi  UU.  273.  a.   N.  (i). 
'    So  his  grantee  ^nray  take  a  releafe  from  thereTcr^ 
Ooner,  a  Roll.  Abr.  401.  Releafe  (B),pl.  8.. 
$0^  if  a  feme  covert  be  tenant  &>r  life^'  a  releafe  to 
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the  fiiilband  jind  hi^  heirs  will  be  goocfi  for  by^xMv^ 
xiage  he  hite«  freehold  In  her  fight.  Co.  Utt.  273. 

NOTE  XXXIX-  p.  76.  {h). 

By  confirming  the  efiitfty'leajiy  demi/cy  or  term^ 
thp  whole  incencft  of  the  kSGTee  is  eftablUhed ;  aiid  a 
cl^e  reftriftiog  it  in  point  of  tune,  afte^  confirming 
it  abMuceiy,  woukLbe  lepugnanc.  But  if  thie  hmd 
be  confi^^ed  for  .part  of  the  i;eriti,  ^he  aflent  is,  as 
our.  authQjT  fagrs^  but  panial^  ttdd  <lor8 'not  itivblve  iit 
itf^f  the«D&rradiftiQii  before  adverted  to. 

But  an  eftate  of  freehold  cannot  be  confimned, 
tlipt«ghib3foexprefi<  words;  fbf'part^f  that  eftate;  for 
ane^afiejof  iceehold  ifr  intirtfj  is  integral,  and  indiW- 
fible.  It  does  not  confift,  like  a  term  of  years,  of  an 
aggregate  ckr  mioiber  of  leparate  portions  of  tinne ;  but 
is^of  \X&i£^  jft  fiogle  aHdvilKlMdual  eftate;  and  fee 
C«(  litt^  2^97*  a..and.N.<>).'and  T^u€lfi\  317. 

KOTE  XL,  p.  79^4^)- 
Ttt]&  has  reference  to  Lin,  f.  5^4..  whifch  is  to  All 
eflfe&:  Ifarperibn  bedifleiied,  and  the  dillWfbr  dii 
feiied,  andl^is-hei^be  in  hy  defeent,  and  theA  the  dif^ 
feifee  ttnd  fiich  hdr  join  in  a  feofiinent ;  fuch'boii^ii. 
ance  IbaU  operikteas  a  feoflFmenr  with  refp6£lb't0  tKe 
heir  of  the  difieifor,  and  as  a  coni^naadon  With  refped; 
to  the  difieifee. 

NOTE  XLI.  p.  8o.  (/;. 

By  the  confirmation^  the^ord  ftrengthened  or  e(ta- 
blifiied  the  eftate  which  the  tenant  already  had|  but 
by  the  releqfe^  he  relinquilhed  his  own  property, 
which  the  tenant  had  not  before.  Tbefe  convey* 
wees  are  eflentiafiy  differetic  t  The  former  relates  to 
13  the 
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the  eftate  of  the  tenant,  the  Utter  to  the  right  or^ 
title  of  the  lord  i  and  iiee  anu,  75^  apd  Fwb..L^ 
p.  107,  8. 

NOTE    XLII.    p.  85.  {€). 

.  There  k  an  exception^  however,  todlts  in  the  eafir 
of  a  gift  in  tail ;  as  a  tenure  is  created  betlreen  the 
dpnor  and  doneOi  by  virtvreof  the  ftttutc  Dedtmis: 
The  latter  holding  of  the  fermcr,  as  the  fonmer  holds 
over.  Br^ak^  Garde.  87*  ^/hitfiSy^o^  Tenures^  27 • 
96.  Kitfb.  1464  a«  liti^  £  i<^.  O.  Uu.a^.^. 
2  Co.  91.  b. 

And  if  the  donor  grant  his  reverfion  orer  to  a 
ftranger^  the  donee  (hall  hold  of  iuch  ftrangef. 
/^  N.  B.  %iQ.  E.  2  Co.  9a.  a.  and  b. 

But  if  IsMids  be  given  to  ^»  10  tail^  with  the  re* 
mainder  over  in  fe^  to  a  ftranger>  the  dbmee  ihail  hold 
of  the  chief  lord  ;  as,  in  this  caie,  the  whole  eftate  ia 
(Conveyed^  BrQ.  Tenures^  2u  Dyer^  362*  pi.  19, 
2  Inft.  505.   Co.  Lirt.  22.  b. 

If  the  cen^np  in  tajl  has  the  rever(ion  in  himfelf; 
there,  although  the  two  eftates  continue  diftin£t>  yet, 
as  he  cannot  hold  of  himfelf  (fee  p^.  i52.)>  the  te« 
nure  of  the  e(^ate-tail  is  fufpehdeds  and  he  is  tenant 
to  the  lord  in  fee.  See  a  Co,  92.  b.  Srp.  ^m.  84* 
107.  F.  N,  B.  143.  A*  144.  A,  Dyer^  ^3S»pl*  21. 
ad  finer.  Tenure  (H,  a),^/,  I2»     .  .       ' 

NOTE  XLilfe  p.  98t(^)- 

The  utnfioft  length  pf  time  that  has  been  hitherto 
allowed  fbr  the  contingency  of  an  executory  deviiie, 
is  that  of  a  life  or  lives  in  being,  and  one-and«4  went/' 
years  aflierwar^sl  In  caicsj  4Adc€4»  of  a  fofihumous 

childj 


39+  NOTES  AND  ILLUSTRATIO^TS, 

childy  it  might  perhaps  be  extended  to  a  few  months 
more.  A  limitation,  fays  Mr.  Hargravc,  not  art>i- 
trarily  prcfcribed  by  our  courts  of  juftice,  but  wiftly 
and  reafonably  adopted  in  analogy  to  the  cafe  of  free* 
holds  of  inheritance,  which  cannot  be  fb  limited  by 
way  of  remainder  as  to  poftpone  a  complete  bar  to  an  * 
entail,  by  fine  or  recovery,  for  a  longer  fpace.  Harg. 
n.  (5)  to  COf  Litu  g.o..  a.  2  BL  Comm.  cb.  1 1»  p.  174* 

NOTE   XLIV.  p.  117.  (r). 

But  this  reafbn  applies  only  to  thofc  who  were 
bound  by  fucb  warranty  j  ^nd,  confequently,  the  pro* 
priety  of  urging  the  circumftance  of  warranty  as  an 
additional  caufe  of  fuch  entry  feafing  with  refpeft 
to  "  all  the  three  cafes  before  mentioncd>*'  fccms 
(jueftipn^le :  Since  fuch  a  conf^quence  oif  |he  war-r 
^anty  of  (be  hufbanc]^  in  the  firft  cafe^  was  eventual 
cply,  and  not  of  neceflity,  as  neither  the  entry  of  the 
wife  or  her  heir  was  taken  away,  unlefe  Ihe  or  her 
heir  was  alfo  heir  to  the  hufband  ;  as  otherwilc  they 
were  not  bound.  As  to  the  fecond  cafe,  the  warranty 
of  the  ecclefiaftic  did  not  bind  his  fucceflbri  and^ 
confequently,  the  reafon  did  not  hold  as  to  him. 
The  hufband  or  prelate  coi^ld  not  have  entered  th^- 
felves,  as  they  were  precluded  from  fo  doing  by  their 
own  afts,  and  that. whether  the  int^rumeqt  had, 4 
claufe  of  warranty  or  not:  So  that  this  confequcnce 
of  warranty  does  not  feem  to  be  a  reafon,  in  the  one 
cafe,  but  eventual  or  accidental  \  and,  in  the  other, 
^o  be  any  reafbn  ^t  all.  As  to  the  third  cafe,  indeed, 
it  is  certainly  a  reafon.why  the  iiTue  in  tail  (hould  not 
^nter,  as  the  warranty  defcends  on  him ;  but  it  doe$ 
not  hold  as  a  reafbn  why  the  entry  fhould  be  tolkd 
of  a  remainder-man  or  reverfioner,  except  in  id- 

ftaneet 
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fiances  in  which  they  are  alfo  the  heirs  of  the  war^ 
raator.  It  Ihould  feem^  therefore,  more  accurate  to 
iay  that  the  warranty  in  fuch  feoffment  is,  in  fome 
cafes,  a  further  reafon  why  the  entry  is  taken  away; 
i.  €.  in  thofe  cafes  where  the  claimant  is  tbt  h^r  of 
the  pcrfon  warranting. 

NOTE    XLV.    p,  uo.  (/). 

These  inftances  are— if  a  tenant  in  tail  make  a 
leafe  for  years,  and  then  uleafes  all  bis  right  (606)  1 
or  cofffirtn  the  ellate  of  the  leflee  to  him  and  his 
.  heirs  (607)  ;  or,  after  fuch  leafe,  grant  his  reverfioa 
to  another  in  fee,  and  the  lefTee  attorn  (608) :  Agaii^ 
if  my  tenant  for  life  leafe  for  years,  and  then  grant 
the  reverfion  to  another  in  fee  (609)  j  or  if  he  cotffirm 
the  eflate  of  his  lelTee  to  him  and  his  heirs  (610);  or 
if  a  tenant  in  tail  grant  for  the  term  of  his  own  Fife, 
and  rekqfes  to  the  tenant  for  life  and  his  heirs  all  his 
right  (f.  61  a). 

Sea.  611.  is  the  cafe  of  z  feoffment  by  the  tenant 
for  life. 

A  reUqfey  confirmation^  or  grants  can,  from  their  ytry 
nature,  convey  only  the  right  which  the  perlbn  ib 
conveying  has  in  the  prcmifcs.  "X^t  feoffment  creates 
a  new  fee.  (See  JFatk.  on  Bejc.  c.  5.  p.  186.)  In 
the  former  cafe,  the  rights  of  others  are  nor  afFeftcd ; 
in  the  latter,  the  original  eftates  which  were  portions 
of  the  old  fee  are  divcfted,  while  the  new  eftatc  fo 
gained  by  the  feoffment  continues. 

NOTE   XLVL    p.i^.  C«). 

*<  Aj,L  his  eftate :"— It  fhould  here  be  remem. 

bered,  that  in  this  cafe  the  tenant  in  tail  exprefsljr 

confines  bis  intention  Qf  aliening. to  fuch. eftate  which 
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he  hztHi  in  the  tenements  to  him  entaild}  i  tttd,  t}^^ 
ihrt,  ffiaft  be  confidcird  as  p^ng  noniore'thah  what 
he  lawfulfy  might  convey  j  and  the  iiverf^  tcing^. 
amdum  ftrmam  cbarti^,  fliall  be  relb-ained' accord- 
ingly. Sec  Lin.  f.  6i3.,andN,f  i)  tt>  Ga,  Liit.  331* 
«•    And  ktpqfi.  273.  («i).  330.  (^). 

NOTE   XLVII.   p.  t2u  (te^). 

"  A  Lease  for  Kfe  :**—/.  e.  for  the  life  of  anoibar 
ferjon.  The  reaibn  is,  when  he  conveyed  **  all  hb 
eftate,''  as  in  the  laft  cafe,  he  only  parted  with  wtat  be 
might  lawfully  have  paflcd  j  which  was  an  i&atcforbis 
0wn  life :  Now,  in  fuch  cafe^  the  title  of  his  iffuc 
would  not  accrue  till  the  eftate  which  he  had  con- 
Tcyed  by  livery  would  be  utterly  at  an  end  ;  and^  coo* 
lequently>  it  could  not  interfere  with  the  entry  of  fuch 
-^flue,  as  they  could  not  be  entitled  till  his  death.  But 
if  he  had  made  a  leafc  for  the  life  of  another,  it  mjght 
poffibly  have  continued  after  his  own  dcceafe :  If  ic 
had,  his  iflue  could  not  have  entered^  a  difcontinu* 
ance^ould  have  been  effected,  and  they  put  to  their 
a6lion  to  recover.  Another  reafon  is,  that  in  the  for- 
mer cafe  the  reverfion  was  not  altered  j  in  the  latter 
it  was*    See  the  text  of  Lilt,  and  Co.  upon  it.  J23^  ^ 

NOTE    XLVIII.    p,i23.  (0- 

Akotrm  mklbn  is  given  by  Liitleion,  which  is, 
N  that  no  one  can  difeominue  thjc  eftate-tail  unlels  he 
difcootinue  the  reverfion  or  remainder  alfo^;  f.  625. 
^ow,  when  the  feoffment  is  made  to  the  itvcrfioner 
or  the  itfcnauiderMimn  in  fee,  in  cafes  where  there  if 
BO  iaternfiediate  eftate,  the  reveiiion  or  remainder  is 
fiot  altered  ^  as  the  pcrfoo  to  whom  it  is  made  was 

before 
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facfQre  entidcd  l^  right.  But  had  ^ihert  bee*  an  io^ 
termediate  eftate,  or  had  the  feoBfmcnt  been  made  tt> 
^  mcfne  remainder-man,  the  intermediate  eftate,  or 
the  tiltimate  limitation^  would  have  been  altered ;  and, 
coDiequentiy>  a  difcoptinuaace  would  havt  taken 
place. 

NOTE  XUX.  p.  124.  Cr'V 
The  cafe  put  by  Littletm  is— A  woman  inberitrijc 
takes  huf^and,  and  has  ifTue  a  fon  y  the  huiband  die^ 
and  file  takes  a  fecond^  who  lets  the  lands  to  another 
for  life ;  then  die  wife  dies  ;  the  tenant  for  life  after- 
wards furrenders  to  the  fecond  hufbandi  and  the 
qucftion  is.  Whether  the  fon  by  the  firff  hufband  ma/ 
enter  upon  the  lecond,  during  the  life  of  ^the  tenant 
for  life? 

The  fecond  hufband,  by  his-grapt  for  Anptherts 
life,  difcontinued  the  eftace  1  ^nd^  cQi\(equently>  du- 
ring the  exigence  of  fuch  difcontinQMicej  the  h^  of 
the  wife  could  hot  have  entered  beforei .  the  flat,  of 
Hen.  VIII.  But  the  hujband  by  fuch  grant  gained 
to  himfelf  the  fee  by  wrong  ^  and,  CQnfequently,  was 
capable  of  taking  a  furrender  from  the  tenant  for  life. 
The  eftate  for  life  therefore  ceafing,  the  difcontinuf 
ance  aUb  ceafed.  If  the  fecond  hufband.had  hadiflue 
alfo,  he  would  have  been  tenant  by  the  curtely  again : 
for  that  being  a  rightful  eftace,  and  the  fee  gMned  by 
the  grant  for  life  a  wrongful  one,  the  law  will  fuppofe 
him  in  of  the  fornoer ;  as  it  always  prefers  a  IcTs  eftate 
by  r\ght  to  a  larger  one  by  wrong.  If  he  had  had  no 
iflUe,  he  would  not,  after  the  death  of  the  wife,  Jiav^ 
%ny^  rightful  eftate  at  all  •  In  either  caft  Ins  alienation 
yas  %  for.fisiturei  and  now  the  premi&s  being  again 
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in  his  pofiefiion^  on  the  determination  of  the  eftitt 
^r  life,  the  heir  of  the  wife  may  enter  on  him ;  as 
having*  in  the  latter  cafe,  no  rightful  eftate,  andj  io 
the  former*  by  reafon  of  fuch  forfeiture;  See  Oi 
Utti  42.  b.  202«  a.  and  b.  25 2^  a«  jjft.  a.  and  b# 

NOTE  L.  p.  125.  (2). 

It  has  bedn  obferved  before  (p.  1 1 8)*  that  no  cod- 
veyance  can  pafs  the  right  of  pofleffion  diftinft  from 
the  right  of  propriety,  but  fuch  as  paflcs  the  verjr 
pofieflion.  Now;  the  very  pofleffion  was  here  io  die 
leflee  for  life  while  he  lived*  and*  on  his  death*  in 
the  grantee  of  the  reverfion*  on  his  entry  j  and*  cod- 
fequently*  it  could  not  be  pafled  by  the  iflue  in  tail*  as 
it  was  never  in  him.  As*  therefore*  the  pollei&oii 
ftill  continued  wrongful  in  the  grantee*  the  ifllie,  on 
his  tid6  accruing  on  the  death  of  his  father*  is  not 
debarred  from  entering  on  him  t  and  the  grant  of  tte 
father  codld  not  convey  more  of  the  right  than  he  had 
4  legal  authority  to  copvey*  which  was  only  for  his 
own  life. 

I  J^OtE  LI.  p-  1^9.  {e). 

«*  Where  the  entry  is  congeable."  This  exprcf- 
fion  fliould  be  attended  to  $  as  it  is  on  this  point  which 
the  dodtrine*  fo  far  as  ic  concerns  the  acceptance  of 
the  eftate  by  the  perfon  out  of  pofTeltion*  turns.  It 
does  not  feem  to  have  been  fufficiently  adverted  to  by 
Blackftone  (3  Comm.  20)  i  for  when  the  entry  is  taken 
away*  fo  that  only  a  right  of  aflion  remains*  and  the 
perfon  out  of  pofTeflion  takes  the  franktenement  by 
bis  own  aS^  he  fhall  not  be  remitted ;  as  it  was  his 
own  folly  to  accept  u:.    But*  if  his  entry  be  n^t  taken 

away. 
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^9w^Y,  but  belawfuior  ^ongeable  at  the  time  of  zt* 
jccptance,  and  the  eftate  accepted  be  not  accepted  by 
any  mean  which  may  operate  as  an  eftoppel,  he  Jbalt 
be  remitted  to  his  ancient  and  rightful  eftatc/  See 
Lift.  693,*  and  Co.  Litt.  2^3*  ^*  i%'j  ^x.  ch,  18, 
and  next  page. 

But,  if  the  poffcflion  come  to  the  proprietary  • 
without  any  fault  or  folly  of  his  own,  it  matters  not 
whether  he  have  a  right  of  entry  or  of  aftion  only  at 
the  time;  for,  in  either  cafe,  he  fhall  be  remitted. 
But  if  he  have  neither  the  one  gr  the  other,  he  fliill 
not  be  remitted  5  as  if  he  have  a  mere  right  only  for 
which  he  can  have  no  aftion.  See  Co.  Litt.  349.  a» 
and  b.  and  3  Bl.  Comm.  2o« 

NOTE  LII.    p.  131.  Xe). 

**  The  principal  reafon,**  fays  Mr.  Butler,  *'  for 
his  being  remitted,  is  that  the  perfon  fo  remitted  can^ 
act  fue  or  enter  upon  himfelf ;  fo  that  in  ihofe  cafes 
where  the  pofleffion  is  recoverable  by  entry,  the  re- 
mitter has  the  efFcd  of  an  entry  j  and  in  thofc  cafes 
where  it  is  recoverable  by  a6lion,  it  has  the  effcfl:  of 
a  judgment  at  law."  See  note  ( i )  to  Co.  Lin.  347,  b.  ^ 
and  fee  alfo  3  BL  Comm.  10. 

NOTE   LIIL    p.  131.  (/). 

Tap  heir  of  thediffeifor  had  the  right  of  poflefllon 
by  the  dcfcent  from  his  anceftorj  and  the  difleifcc 
could  notdeveft  that  right  by  his  own  wrong.  But 
when  the  diffcifee  himfelf  afterwards  died  feifed,  the 
right  of  pofleffion  became  fixed  in  his  heir  j  the  de- 
fcent  from  bim  tolling  the  entry  of  the  heir  of  the  firft 
difleifor  i  in  the  fame  manner  as  it  became  fixed  in 

tt  the 
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the  heir  of  the  firft  diflcifor  by  the  dcfcent  from  bis 
ancefton    See  ante,  aij  &c, 

NOT,E  LIV.  p.  133.  (1:). 
It  is  by  reafon  of  this  fuppofed  recompence  that 
the  heir  is  bound  by  the  exprefs  warranty*  He  being 
chargeable  only  for  thofe  lands  which  defcend  to  him 
from  his  warranting  anceftor^  or^  as  it  is  termedj  in 
refpeft  of  the  aflctts  defccnding.  The  ancient  im- 
plied^  or  feudal>  warranty  bound  the.  heirs  of  the 
leigniory  generally,  and  not  merely  with  refpc&  to  the 
very  lands  which  actually  defcended  from  the  granting 
anceftor..  The  feudal  obligations  were  reciprocaU 
The  tenant  and  his  heirs  were  bound  to  homage.  The 
lord  and  his  heirs  were  bounds  as  a  confequence,  to 
perpetual  warranty.  It  was  in  confideration  of  the 
returns  of  the  tenant  that  the  lord  was  obligated  to 
defend  his  lands ;  and,  confequently,  as  the  homage 
was  done  by  the  heirs  of  the  tenant  to  the  heirs  of 
the  lord,  during  the  exiftence  of  the  tenancy,  the 
heirs  of  the  lord  were  equally  bound  to  warranty  as 
the  grantor  himfelf,  (ince  they  alfo  continued  to  re« 
ceiVe  the  confideratiohs  and  returns  on  which  the 
grant  was  originally  made.  But  (ince  the  flat,  of 
^ia  emptons,  the  grantee  holds  of  the  fuperior 
lord,  and  no  returns  are  due  to  the  heir  of  the 
grantor  after  alienation;  no  dependance  or  eon* 
nedion  continues  between  them :  (See  anU,  66* 
N.  XXXVII.)  No  benefit  accrues  to  the  one,  nor 
can  proteAion  be  claimed  by  the  other.  Hence  die 
heir  is  not  obligated  to  defend  the  alienation  of  his 
anceftor,  utilefs  hebeexprefsly  bound;  and  that  only 
in  refpeA  of  the  afletts  defcending,  or  prefumed  re* 
CQmpcnce,  from  the  very  anccftor  who  entered  into 
5  the 
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the  obligation.  Sec  further  Poji.  134,  5.  139. 
'42>  3>  4-  151*  2,  3,  4.  BriUon,  c.  68,  fVrigbt^ 
152.  JV(?/^/  (i)  f.  5.  (8)  to  Co.  Lift.  64.  a,  (i)  to 
67.  b.  (i)  to  105.  a.  (i)  to  365.  a.  (i)  to  384.  a. 
and  Poft.  140.  N.  LVL  Sulliv.  left.  xii.  2  /»/. 
I  If  &c.  a  J5/.  C(9iv0i.  ch.  ao.  p.  300. 

NOTE  LV.  p.  i35-(*). 
The  reafon  of  this  is,  that  the  rccompencc  cannot 
defcendtothe  heir  during  the  father's  life;  and,  con- 
fcquently,  till  his  deceafc  the  fon  cannot  be  eftoppcd. 
If  he  does  not  claim  during  the  life  of  the  father,  he 
is  fuppofed  to  have  received  the  rccompencc ;  and 
(hall  therefore  be  bound  y  and  fee  Glanv.  Uk.  7,  r*  3. 
f.  49*  b. 

NOTE  LVL  p.  140.  (?). 

As  the  ftat.  4  Ed.  I.  confined  the  warranty  created 
by  the  word  didi  to  the  life  of  the  feoffor,  unlefs  the 
lands  were  given  to  be  held  of  him  and  his  heirs  ;  it 
follows,  that,  fince  the  ftat,  o(  ^ia  emptors  (18 
Ed.  L)  forbids  fuch  refervation  of  tenure,  by  ordain- 
ing that  the  feolFee  (hall  hold  of  the  lord  above,  the 
heirs  of  the  feoffor  cannot  now,  in  any  cafe  where  the 
fee  is  conveyed,  be  bound  to  warranty  by  force  of 
that  word.  The  obligation  on  the  heirs  can  now,  it 
is  faid,  be  no  otherwife  created  than  by  the  word 
fparraniizo,  or  warrant.  Ldtl.  f.  733.  Co.  LUt.  384.  a» 
a  BL  Comm.  ch.  20.  p.  300,  i. 

In  Mr.  Butler's  note  (i)  to  Co.  Lift.  384.  ?.  an 
error  has  accidentally  occurred  i  and  which  the  writer 
of  the  prcfcnt  note  has  been  rcquefted  by  Mr.  Butler 
tocorrcft.    When  the  warranty  is  there  fpoken  of 

s  s  a  which 
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which  was  anciently  implied  by  the  word  dedi^  it  is 
faid,  "  the  warranty  in  this  inftance  was  therefore  a 
confequence  of  tenure ;  and  fo  neceflary  a  confe- 
*quence  of  it,  tha.t  where  an  exprefs  and  qualified 
warranty  was  introduced,  it  did  not  redrain  or  circum- 
fcribe  the  expre/s  warranty."  Froni  the  ccntexr  it 
muft  be  neceflarily  apparent,  that  the  word  exprefs 
was  mifprinted  for  implied. 

NOTE  LVII.  p,  141.  (/). 
Descent  was  always  favoured  in  law.  The  heir 
was  never  fufFered  to  be  difinhcrited  by  prefumption. 
The  feud  or  tenancy  was  to  be  kept  entire  and  unim- 
paired; as  the  heir  was  "  to  fit  in  the  feat  of  his  an- 
ceftor,  and  to  ferve  the  king  and  the  comnnonwcalth 
in  as  good  eftate  as  his  anceftor  did."  (See  6  Co. 
17.  a.)  And  hence  alfo  thofe  charges  on  the  lands 
which  the  tenant  was  enabled  to  effeft,  (as  a  rent- 
charge  for  inftance,)  as  they  in^paircd  the  inheritance, 
and  leflened  t|ie  emoluments  or  revenues  of  the  heir, 
were  faid  to  hcagainji  common  right -y — as  inimi- 
cal to  the  policy  of  the  times.     See  Gil^.  on  Rents^ 

NOTE  LVIII.   p.  142.  («). 

The  chief  diftinftion  between  lineal  and  collateral 
warranties  confifts  in  this :  when  the  perfon  on  whom 
the  warranty  defcends  (who  muft  always  be  the  heir 
at  common  law)  might  poflibly  claim  the  lands  as 
heir  to  the  warrantor  (whether  as  heir  lineal  or  colla- 
teral), then  the  warranty  is  lineal.  But  when  the 
perfon  on  whom  it  defcends,  does  not  claim  the  lands 
OS  heir  to  the  perfon  warranting,  then  the  warranty  is 

collateral. 


NOTES   AND   ILLUSTRATIONS.  403 

tcUdteral     See  Mr.  Butler's  I^otes  (i)  to  Co.  Liif. 
370.  a.  and   (2)    to  373.    b.   and  Pcfi.  144,  {a)^ 

Lord  Chancellor  Cowper  faid  that  *<  a  collateral 
warranty  was  certainly  one  of  the  harfheft  and  moft 
cruel  points  of  the  common  law ;  becaufe  there  was 
not  fo  much  as  an  intended  rccompence  i  yet  he  could 
not  find  that  chancery  had  ever  given  relief  in  it," 
10  Mod.  3,  4. 

NOTE  LIX.  p.  143.  ». 
The  tenant  having  done  homage,  the  obligation 
continued  during  his  life  ;  and  although  he  had  parted 
with  his  tenancy,  yet  his  promife  of  amity  was  not 
annulled.  See  Co.  Lin*  65.  a.  Sulliv.  left.  xii. 
p.  117. 

NOTE  LX.    p.  143.  {y). 

It  is  generally  conceived  that  it  was  from  the  ani- 
mofities  fo  ufual  in  the  middle  ages  between  the  feu- 
datories, that  the  term  feud  became  expreffive  of  the 
very  animofities  themfclves.  Hence,  fay  they,  came 
the  term  of  deadly  feud  \  it  was  fignificativc  of  the 
rancour,  the  enmity,  and  avengeful  fpirit  which  the 
feudatories  fo  frequently  bore  to  each  other.  Bur, 
notwithftanding  the  weight  of  names  in  favour  of 
this  etymology  of  the  word,  the  derivation  given  us 
of  it  by  Somner  (on  Gav.  107.)  feems,  I  think,  much 
more  fatisfaftory.  He  confiders  the  word  feud  (thus 
applied),  the  paehS  of  our  Saxon  anccftors,  to  be 
compounded  of  the  Gothic  terms  fab ;  /.  e.  boftis^ 
inimicusj  or,  as  we  ftill  fay,  a  foe  j  and  of  bode^ 
bade,  &c.  f.  i.  conditio,  flatus,  qkalitas,  &c.  "  togc* 

I  £  3  ther 
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ther  importing  the  condition  of  enmity  in  the  pcrfoii 
who  bears  it/'  and  fee  Cowell,  voce  Feed. 

NOTE    LXL    p.  146.(0. 

The  rcafon  of  this  is,  that  the  eldeft  fon  being  the 
heir  at  law  of  the  middle  one,  the  warranty  dcfcends 
on  him*,  he  therefore  is  bound  by  it,  although  be 
have  no  affettsj  and  this  by  reafon  of  its  being  colla^ 
feral:  and  it  is  collateral  to  the  eldeft  with  refped  to 
the  eftate-tail>  as  he  does  not  claim  the  eftate-tail  as 
heir  to  his  middle  brother,  but  immediately  from  his 
father.  But  it  is  faid  to  be  lineal  to  the  younger,  as 
by  poflibility  the  middle  brother  might  have  been 
fcifed.    Sec  Lin.  f.  708,  and  F.  N.  B.  212.  H.  I. 

NOTE  LXIL  p.i47-(^)- 
The  daughter  cannot  poffibly  convey  her  eftate 
through  the  fan,  but  muft  take  immediately  from  the 
father ;  the  warranty  of  the  fon,  therefore,  muft  nc* 
ceflarily  be  collateral  to  her  i  and,  confequently,  flic 
may  be  bound  by  it.  See  ante^  142.  N.  LVIIl. 
and  (w). 

NOTE  LXIIL  p.  148.(0. 
See  anUy  135.  N.  LV.  But  here  the  reafon  is 
the  minprity  of  the  heir  as  difteifee,  and  having  m 
himfclf  the  right  cf^ojfejfion  j  and,  confequently,  by 
his  entry  the  eftate  to  which  the  warranty  was  annexed 
is  defeated  and  gone,  the  warranty  not  interfering 
with  his  right  of  entry.  But  had  he  bad  only  a  right 
of  aSion  he  would  have  been  bound ;  as  the  war- 
ranty would  have  been  an  utter  bar  to  any  aftion 
brought,  thopgh  it  would  not  preclude  him  from 
entering,  "V  -     - 

NOTE 
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NOTE  LXIV.    p.  149.  (/). 

Another  reafon  is  given  by  Sir  Edw.  Coke^  which 
is  that  a  warranty  cannot  be  created  without  deed  % 
and  a  will  in  writing  is  not  one.  Co.  Litt.  386.  a. 
and  fee  the  Cafe  of  the  Earl  of  Darlington^  v.  Pult- 
ney^  in  Cowf.  260. 

NOTE  LXV.    p.  151.  (it). 

See  ante^  88.  («).  and  fee  alfo  Dalrymple^  F.P. 
ch.  5.  f.  a.  p.  fto8.  Kaims's  Brit.  Jntiq.  eff.  4, 
Halt's  Comm.  Law,  ch.  ix«  p.  258^  and  260. 

If  the  fecond  brother  had  received  the  feud  by 
grant  from  his  father  or  elder  brother,  and  died  with- 
out  iflucj  it  would  have  gone  to  his  younger  brother ; 
but  if  he  had  taken  it  by  the  grant  of  a  ftranger,  the 
eldeft  brother  would  have  fucceeded.  Hence  (prung 
the  diftinftion  (liU  recognized  in  the  Scotch  law,  be* 
twcen  the  heir  of  conqueft,  and  the  heir  of  line. 
««  The  feudal  law/'  Tays  Dalrymple  (ubi  /up.),  had  a 
peculiar  averfion  at  joining  again  the  property  and 
fuperiority  in  one  perfon,  when  they  had  been  once 
disjoined.  The  whole  fyftem  was  built  on  the  didinft 
rights  of  fuperior  and  vadal ;  and  the  blending  chefe 
two  charaAers  in  one  perfon,  appeared  to  be  the 
blending  of  contrary  qualities  together/'  In  the 
cafe  of  the  ftranger  there  was  no  danger  of  this  June-* 
tion.  Such  was  the  law  of  England  fo  late  as  the 
time  of  Edward  L  and,  as  Sir  Matthew  Hale  re- 
marks (Comm.  Law,  ch.  1 1.  p.  258, 9.),  it  has  been 
rather  antiquated  than  altered.  But  it  fliould  feem 
to  have  been  the  opinion  of  the  juftices  in  the  reign 
of  Edward  I.  thar^  in  cafe  the  eldeft  brother  had  had 
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iffue  at  the  time  when  he  received  homage  of  fhe  fc- 
cond,  fuch  iffue  (hould  not  have  been  precluded 
from  claiming  on  his  death;  though  it  would  have 
been  a  bar  to  his  iffue  who  were  born  afterwards.  Sec 
Fitzb.  Ahr.  t.  Avowrie,  pi.  235.  The  reafon  of  this 
opinion  does  not  appear  J  fince  the  iffue,  though  born 
before  homage,  could  not  claim  but  as  heir  to  him  at 
his  death  i  and,  confequently,  their  title  was  equally 
fubfequent  to  the  receipt  of  homage,  as  if  born 
afterwards. 


Of    COPYHOLDS. 

NOTE    LXVI.,  p.  155.  {a). 

T  F  the  principles  of  our  laws  relative  to  freehold 
•*  property  are  fo  evidently  deducible  from  a  feudal 
origin,  as  the  preceding  part  of  this  work  has  fo  in- 
controvertibly  evinced^  to  a  feudal  origin  muft  we 
neceffarily  attribute  the  principles  of  our  laws  relative 
to  copyhold  tenure.  In  this  latter  fpecics  -of  pro- 
perty we  find  the  feudal  ufages  and  rules  in  almoft  a 
liacive  purity  :  'fo  that  we  might,  indeed,  •*  conclude, 
that  h.id  there  been  no  other  evidence  of  ^he  faft  in 
the  rcll  of  our  tenures  and  eftates,  the  very  exiftencc 
of  copyholds,  and  the  manner  in  which  they  arc 
transferred,  would  inconteftibly  prove  the  very  univer- 
fal  reception  which  that  northern  fyftem  of  property 
for  a  long  time  obtained  in  this  ifland  j  and  which 
coamiunigated  itfelf,  or  at  kaft  its  fimilitude,  even  to 

our 
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our  very  villeins  and  bondmen."     a  BL   Comm. 
ch.  22.  p.  367. 

The  baronsy  poflefled  of  large  trafts  of  land^  di- 
vided a  portion  of  them  among  their  followers.  A- 
portion  alfo  they  referved  to  themfclves^  and  this 
was  termed  their  demefnes.  Parrs  of  this  again  they 
granted  out  in  fmali  allotments  to  the  lower  orders  of 
their  dependants,  to  be  cultivated  for  the  emolument 
of  the  lord,  or  under  certain  fervices  which  were  fuit- 
able  to  the  hufbandman  to  return.  Thefe  were  held 
at  his  will,  and  refumable  at  his  pleafure.  While  the 
tenant,  however,  conduced  himfelf  faithfully,  and 
fulfilled  his  conditions  and  returns,  he  was  fuffered  to 
continue  in  the  poiTeflion  of  the  eftate.  If,  indeed^ 
he  failed  in  thefe,  his  intereft,  of  confequence,  be- 
came forfeited  to  the  lord. 

When  the  tenant  died,  his  children,  dependant 
upon  their  induftry  in  ruftic  employs  for  fupport,  and 
bred  up  under  the  protection  and  in  the  intereft  of 
their  lordj  were  often  permitted  to  retain  the  fpot 
which  their  father  had  cultivated ;  and  fucceeded  on 
the  conditions  under  which  he  had  held  them.  This 
(eemed  reafonable  and  juft.  It  was  conceived  hard 
to  deprive  the  children  of  a  faithful  vaiTal  of  the 
fcanty  pittance  they  might  reap  from  fucceeding  him. 
This  became,  therefore,  frequently  praftifedj  and, 
in  many  manors,  this  ripened  into  cuftom.  The 
common  law,  alway^s  friendly  to  freedom,  counte« 
nanced  every  meafure  which  favoured  it,  and  which 
tended  to  make  the  tenant  lefs  dependant  on  his  lord. 
The  conditions  on  which  the  vafTal  held  his  copyhold, 
became  in  time  fixed  in  their  nature,  though  pei:haps 
not  always  fo  in  their  duration  and  extent ;  and  it 
thence  became  ufual  to  grant  fuch  an  intereft  to  the 

tenant 
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tenant  and  his  heirs,  yet  fubjefk  to  the  right  of  rc- 
fumption  by  the  lord.    The  tenant^  notwithftanding 
fuch  defcendible  eftate,  was  fliU^  therefore,  faid  to 
hold  at  the  lord's  will ;  and  his  heir  was  necelEtated 
to  be  regularly  admitted  to  the  tenancy.     He  ac- 
knowledged the  gift,  and  was  grateful  for  the  renewed 
munificence  of  the  lord.     He  accepted  the  feiiia, 
and  paid  his  fine.  (See  anU^  24.  N.  Xl^II).  Should 
the  lord,  indeed,  have  required  an  exorbitant  fine^ 
the  heir  would  have  been  difioherited  3  but  this  the 
Jaw  at  length  prevented,  and  conBned  his  demands 
within  the  limits  of  juftice,  and  regulated  them  by 
the  value  of  the  lands  to  which  the  heir  ought  of 
right  to  fucceed.    As  the  tenant  held  only  at  will^  at 
leaft  in  the  confideration  of  law,  he  could  not  tranf* 
fer  his  intereft  to  another  1  at  the  mod  he  could  only 
relinquilh  his  own  right  to  the  premifes.     He  there- 
fore returned  them  to  his  lord.     When  a  cppyholder 
wiflied  to  transfer  his  eftate,  he  communicated  thofe 
jviflies  to  the  lord,  who  often  complied  with  his  re- 
queft,  and  accepted  his  refignation  under  confidence 
to  regrant  the  eftate  to  the  perfbn  he  was  dtfiroM 
fliould  fucceed  him. — In  the  reign  of  King  John,  wc 
find  a  freehold  fo  transferred  through  the  medium  of 
the  king :— Walter  Croc  rcleafed  to  the  king  and  bis 
heirs  the  moiety  of  the  barony  which  was  his  unck 
Walter  Britton's  %  to  the  end  that  the  king  would  be 
plcafed  to  enfeoff  Richard  Briewerre  thereof  5  to  hold 
to  Richard  and  his  heirs  of  the  king  and  his  heirs  in 
capite:    "  Ita    ut    Ricardus    Bri£W£rr£'  et 

HiEREDES    SUI    TENEANT  MEDIETATEM    PRiKDICT^ 

Baron  liE."  Mag.  Rot.  2  Jo.  Rot.  7*  a^  Dor- 
fete  and  Sumerfetc.  Mad.  Baronta  AngU  b.  3,  c.  4. 
p«  230*  (/)« — This  alfo  becoming  more  frequent, 

and 
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and  the  connexion  every  day  relaxing  between  the 
lord  and  bis  tenant^  the  returns  and  duties  becom- 
ing more  fixed  and  certain^  and  the  advantages  of 
alienation  perpetually  prefenting  themfelves ;  the  law 
countenanced  the  ufage,  and  often  enforced  its  compli« 
ance.  Stilly  however,  a  regular  refignation,  or  fur« 
render,  by  the  old  tenant,  and  a  regular  acceptance  or 
admiffion  of  the  new,  were  requiGte :  And  this  form 
muft  to  this  day  be  adhered  to. 

The  hiftory  and  progrefs  of  thefe  tenures,  their 
confequences  and  incidents,  are  already  ably  and 
clearly  deduced  and  explained,  particularly  by  Mr* 
Joftice  Blackftone  (fee  his  dmjidfratims  en  Copy- 
boldirs^  in  his  TraSls  1  and  his  fecond  vol.  of  Com^ 
mint.  ch.  9.  and  22.) ;  and  will  be  occafionally  more 
fully  entered  into  in  the  courfe  of  thefe  Annotations^ 
under  their  refpedive  heads. 

NOTE   LXVIL    p-i56.(^;. 

CoPYHOLOxas  are  generally  fuppofed  to  have  been 
originally  villeins  i  but  this  opinion  has  been  que^ 
ftioned  by  Lord  Lougbbarorngb.  See  Dough  724.  n. 
(2).  See  P0.  292.  N.  CXLL  Mr.  Juft.  mbnot 
confidered  them  as  forming  ^'  a  middle  eflate  between 
freeholders  and  villeins."    See  3  Burr.  1543. 


NOTE   LXVIIL   p.  isfitCO. 

But  that  not  limply  and  dependant  upon  the  ca«> 
price  of  the  lord ;  but  they  arc  tenants  at  will «'  ac- 

CORDINO  TO  THE  CUSTOM  OF  THE  MANOR." 

They  are  fo  far  tenants  at  will,  however^  that  the 
freehold  remains  in  the  lord,  and  their  poficflion  will 

caufe 
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cz,nk  z  pojfeffio  fratris  in  him.     See  Watk.  on  JDefc. 
ch.  I.  f.  2.  p.  51.     Pojl.  308. 

There  arc  other  cftatcs  which  are  held  **  according 
to  the  cuftom  of  the  manor y*  but  not  "  at  the  will  of 
the  lord'*  Thcfe  are  frequently  called  cuftomary 
freeholds;  though  perhaps  not  very  properly,  as  the 
freehold  even  of  fuch  eftatcs  remains  alfo  in  the  lord 
of  whom  they  are  held.  See  Blackji.  Confid.  en 
Copyh.  TraSs',  and  2  Ccmm.  ch.  9.  p.  149.  3  Burr. 
1273.  I  Salk.  365.    3  Salk.  100.    Carth.,/^^2. 

NOTE    LXIX.    p.  157.  {b). 

See  ante^  155.  N.  LXVI. — As  the  copyholder 
held  only  at  will,  he  had  nothing  to  transfer ;  he  could 
only  rclinquifti  his  title  to  the  premifes.  Befides,  a 
'perfon  could  not  in  thofe  times,  for  ^e  reafons 
wc  have  mentioned  (In'trod.  xiv.  and  ante^  12.  N. 
XII. )>  be  put  into  the  tenancy  but  by  the  approbation 
of  the  lord :  It  followed,  therefore,  that  the  old  tenant 
ihould  furrender  up  his  interefl;,  and  the  new  one  be 
regularly  admitted. 

But  when  a  peribn  had  a  right  to,  or  an  equitable 
intcrcft  only  (when  fuch  equitable  intercfts  were  per- 
.  mitted)  in  a  copyhold  eftate,  fuch  perfon  was  not  the 
tenant  of  the  manor.  No  furrender  of  fuch  right  or 
ihtereft  was  neceffary  on  its  conveyance ;  for  none 
could  be  made :  He  therefore  might  transfer  it  to  an- 
other by  deed  :— Nor  would  he  to  whom  it  was  tranf- 
fcrred  require  any  admiffion,  as  he  did  not  become 
tenant  to  the  lord.  The  tenant  was  him  in  whom  the 
legal  eftate  was  vefted ;  and  by  the  transfer  of  the 
equitable  intereft  the  tenancy  was  not  altered  ;  hence 
no  fine  can  be  due  on  fuch  transfer^  as  there  is  00 

change 
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change  of  tenant  cffcdled,  nor,  confequently,  any  ad- 
mifiion  required. 

Thusj"  when  any  one  is  wrongfully  admitted  to  a 
copyhold,  he  beconries  tenant  to  thclord  -,  and  he  who 
has  the  right  may  releafe  it  to  him  by  deed.  4  Co. 
25.  b.  fFafk  on  Dejc.  ch.  i.  f.  i.  p.  31.  and  Poji. 
ii>2,  3.  311. 

So  one  joint-tenant  may  releafe  to  his  companion; 
for  each  is  feifed  per  mie  et  per  tout^  and  the  tenancy 
is  not  altered  by  the  fcccflion  of  the  individual.  Co. 
Lin.  59.  a.  n.  (3).    Pojl.  289: 330.  N.  CLXXIV. 

And,  for  the  fame  reafon,  a  copyholder  may  re- 
leafe to  his  lord : — For  this  is  no  fubftitution  of  a  per- 
fbn  into  the  tenancy,  but  a  relinquifhment  of  his  own 
intereft  or  claim ;  and  the  lord  is  not  injured  but  bene- 
fited by  fuch  aft.  i  Leon.  102.  c.  135.  Hutt.  65. 
and  Poft.  2^0\ 

So  if  a  copyholder  furrender  on  condition,  he  may 
releafe  fueh  condition  by  deed;  for  the  tenancy  re- 
mains as  before.  Cro.  J  as.  2^^  pi.  11* 

But  the  releafe  of  a  copyholder  cannot  operate  in 
any  way  but  by  extinguifhment,  and  that  when  made 
to  a  perfon  whofe  poffeflion  was  lawful ;  and  there- 
fore it  would  not  be  good  if  nriade  to  a  diffeifor,  &c, 
I  Leon.  102.  c.  135.  zn6.PoJl.  193.  300.  311. 

So  a  perfon  having  only  an  equitable  intereft  may 
affign  ot  devife  it  without  a  furrender.  i  Atk.  388, 
390.  2  Atk.  38.  3  Ath  75.  1  Vef.  121.  489.  and 
fee  I  Hen.  Blackji.  461.  and  Poji.  177.  N.  LXXXII. 
So  of  a  mere  authority  or  power.  Cro.  Jac.  199. 
pi.  30.    2  Wilf.  400.  and  Poft.  274.  {0). 

So,  by  ftatute,  the  copyhold  eftate  of  a  bankrupt 
may  be  transferred  by  the  commiffioners,  by  bargain 
and  fale  inrollcd.   See  i  Cooke's  Bankr.  Laws^  ch,  9. 

NOTE 
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NOTE    LXX.    p.  157.  (*). 

The  right  of  alienation  being  now  eftablifhed,  tke 
furrender  is  confidered  as  a  form :  A  court  of  equi^ 
^ill  therefore  frequently  fupply  its  deficiency. 

But  equity  will  not  interfere  in  a  capricious  or  ar- 
bitrary manner.  If  the  neceflity  or  juftice  of  dit 
cafe  does  not  demand  it,  the  claimant  muft  be  left  to 
his  fate  i  and  the  heir  is  not  to  be  dilinherited  where 
it  would  be  confiftent  with  juftice  that  he  (hould  fuc* 
ceed. 

In  cafes  of  moral  obligation,  as  a  pro^ifion  fcr  a 
wife  or  children,  the  court  will  yield  its  afEflance  and 
difpenfe  with  the  form,  x  Fef.  228.  2  Fef.  165. 582. 
1  jitk.  386, 7*  390.  3  Jtk.  182.  585, 6. 

So  in  the  inflances  of  creditors :  i  Ftf.  215.  2  F^. 
165. 582.  3  j/tk.  77.  182.  Or  of  a  purcbalerAr 
valuable  confideradon :  2  Vem.  165*  and  Fifierm 
C0pb.  138.  ch.  16. 

But  in  favour  of  a  perfon  for  whom  the  tefbtor 
was  not  obligated  to  provide,  as  in  cafe  of  a  devife 
to  a  ftranger,  a  furrender  will  not  be  fupplted.  2  V^. 
582.  I  Abr.  Eq.  Ca.  122.  Capyh.  (B). 

If  a  devife  be  to  a  wife  for  life,  widi  remainder  to 
a  ftranger  (as  to  a  nephew  or  niece),  the  court  irillakl 
the  particular  devife  to  the  wife  only,  but  will  not  fup- 
ply the  furrender  as  to  the  remainder  over.  3  &*• 
Cham.  Caf.  170. 

See  further,  as  to  the  cafes  in  which  a  furrender 
will  be  fupplied  or  aided  in  equity,  Cm»»  Big.  C»gfhu 
^P.  2).  rtner  Copyb.  (M.  a),  x  Pr.  fFiUums,  fc. 
and  n.  (i)  to  Mr.  Coxe's  edition,  i  Eq.Akr.  122. 
Copb.(Ji). 

NOTE 
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NOTE   LXXI.    p.  157.  (/). 

This  (hould  have  ran — The  lord  is  not  compellable 
to  make  z  grant.  The  cafe  in  Moore  yfzs^  a  cuftom  was 
fet  up  to  cooipel  the  lord  to  grants  on  the  death  of  a 
tenant  for  life^  an  eftate  for  life  alfo  to  the  elded  fon ; 
or^  if  no  fon,  to  the  daughter ;  and  lb  in  ferpetuum  : 
which  cuftom  was  adjudged  ilL  (The  ixth  (cGt.  of 
Mr.  Busier' s  note  (1)  to  Co.  Litt.  290.  b.  on  the 
right  of  renewal  of  leafes  for  life,  may  be  here  con- 
fulted  i  and  fee  Pojl.  323.) 


NOTE    LXXn.    p.  157.  (»). 

The  power  of  compelling  the  lord  to  admit  the 
fiirrenderee  was  firft  afTumed  by  the  courts  of  equity. 
Mr.  Juft.  Blackftom  conjeftures,  with  much  proba- 
bilityj  that  it  was  coeval  with  the  introduftion  of  ufirs 
with  refpeft  to  freeholds.  See  2  Comm.  ch.  22. 
p.  366.  Even  fo  late  as  the  time  of  James  the  Firft, 
it  was  adjudged,  that  lYicJurnnderee  could  not  main* 
tjun  an  adion  againft  the  lord  for  not  admitting  him. 
{Cro.  Jac*  368.  pi.  I.  ^d  Moore,  9^2^  pi.  1137.  and 
JPoJI.  291.)  let  it  was  faid  that  i\it  Jurrenderor^ 
might  have  brought  it.  (See  Lex  Cuft.  ch«  17.  p.  160. 
Harg.  n.  (6)  to  Co.  Utt.  59.  b.  zxidpofl.  291.)  A 
mandamus  will  now,  however,  lie  to  compel  the  ad- 
miffion  of  a  furrenderee  (2  Durnf.  and  Eaft  484.) ; 
though  the  court  has  refufed  it  in  the  cafe  of  an  heir 
at  law,  upon  the  ground  tliat  he  had  as  good  a  title 
without  admiflion  as  with  it,  againft  all  but  the  lord. 
(See  %  Bumf,  and  Eaft  197,  8.) 

And 
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And  even  in  the  cafe  of  copyholders  who  hold  of 
thckng;  t'uy  iriay  now  infift  on  their  adnnittance : 
And  the  order  for  the  ftjy  of  adnniffion,  which  was 
once  made,  is  now  diflblved  and  abrogated.  Sec 
«  Burt,  I  xcheq  1 9.  who  ciics  line's  Rep.  20.  (G§/Sr 
of  I^ork  and  AiUin. ) 

NOTE   LXXIII.    p.  158.  (^). 

When  the  heirs  of  the  tenant  were,  through  the 
munificence  of  the  lord,  permitted  to  enjoy  the  cftatc, 
ftill  were  they  fubjeft  to  his  will,  as  their  anceftor  had 
been  before  them.  It  followed,  therefore,  that  as 
their  fucceflion  was  optional,  the  pleafure  of  the  lord 
direded  the  defcent :  And  thus  the  cuftom  of  the  ma- 
nor was  at  length  to  regulate  the  mode  offucceffion. 

The  inconveniency  of  different  rules  was  prefcndy 
difcovered,  and  the  propriety  and  expediency  of  re- 
ducing the  laws  of  a  kingdom  to  an  uniform  ftandard 
was  confequently  apparent.  The  rules  of  defcent  as  . 
to  freeholds  became  afcertained  and  acknowledged, 
.  and  thofer  ules  were  confidered  as  the  common  ones 
of  the  country,  and  obligatory  in  all  cafes  where  the 
claimant  could  not  fatisfaftorily  prove  that  he  had  a 
particular  one  to  guide  him.  Whenever  that  proof 
failed,  the  common  law  pointed  out  the  delcent ;  as 
when  he  could  not  evince  an  exception,  he,  of  confe* 
quence,  fell  within  the  rule.  Thus  the  cuftomary 
provifions  were  taken  ftridtly :  If  the  cuftom  faid 
that  the  youngeftyi?;!  ihould  fucceed,  it  did  not  fol- 
low from  thence  that  the  youngeft  broJber  fliould  do 
fo  r  There  being  no  cuftom  therefore  as  to  him,  die 
fucceflion  of  the  brothers  was  regulated  by  the  gene- 
ral law.  See  the  cafe  of  Denn  d.  Goodwin  et  al.  if* 
Spray^  i  Durnf.  and  £0^466.  and  the  books  there 

referred 
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referred  to,  and  Com.  Dig.  Boro'  Engliflij  and 
Copyh.  (K.  4).  See  alfo  5  Durnf.  and  Eaji,  26.  Roc 
V.  Parker. 

NOTE    LXXIV.    p.i6c^.(x). 

The  poffeffion  of  a  leflcc  for  years  is  always  confi- 
dcred  as  that  of  the  freeholder  or  Icflbr,  or  his  heirs  : 
And  it  feems  to  be  the .  better  opinion,  that  if  the 
cftate  once  becooies  vefted  in  the  heir  fo  as  to  caufc 
^fojfejjiofratrisy  it  fhall  not  be  confidered  as  divefted 
again  by  the  termination  of  the  leafc  for  years.  If, 
on  the  death  of  the  anceftor,  it  is  notorious  that  the 
poflelfion  is  in  the  heir,  the  end  is  anfwered,  and  the 
law  fatisfied.    See  fofi.  286.  N.  CXXXII. 

NOTE    LXXV.    p.  163.  {a). 

The  powers  of  an  heir  over  the  eftate  before  ad- 
miflion  have  long  been  very  different  from  thofe  of  a 
furrenderee ;  though  originally,  even  the  heir  had  no 
authority  over  the  inheritance  till  he  had  obtained  a 
regular  feifin  from  the  lord :  and  this  held  equally  as 
to  freeholds.  (See  the  Introd.  xvi.  antCj  24,  N. 
XXII.  and  pft.  230.  N.  C.)  The  heir,  before  his 
admiflion,  is  now  confidered  as  tenant  as  to  every  one 
but  the  lord;— the  furrenderee  was  faid  to  have  nothing 
in  the  premifes  till  admittance  \  neither  2,  jus  in  re  nor 
yet  ad  rem.  The  heir  might  have  entered  and  taken 
the  profits  (fee  ante^  p.  162.  (2)  j— )  but  the  furren- 
deree could  not  do  fo.  {Cro.  Eliz.  349.  See  2 
Wil/.  13.  5  Burr.  2770.  Poji.  275.)  He  has  now, 
however,  an  equitable  interqft  which  he  may  devifc 
(fee  Preced.  Chanc.  320.  i  Durnf.  andEaJi^  601.) 
or  aflign.  (i  Durnf.  and  Eajij  484.  Poji.  285.  N. 

FF  CXXXL) 
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CXXXL)  His  fubfeq-jcnt  admiffion  will  have  rela- 
tion alfo  to  the  furrendcr,  and  give  cffcft  to  his  mcfoc 
afts.  (See  I  Durnf.  andEafi  600.  and  lee  dKopoft. 
289.  (^).)  But,  till  aftual  admittance,  he  cannot  re- 
gularly furrender  to  another,  as  he  has  no  legal  eftate 
in  the  premifes.  (See  Cro.  Eliz.  349.  and  poft.  275. 
283.  N.  CXXX.)  The  heir,  however,  having  the 
legal  eftate  call  upon  him  by  the  law,  may  furrendcr 
on  fatisfying  the  lord  for  his  fine  :  His  admiffion,  in 
thefe  cafes,  is  for  the  benefit  of  the  lord;  and  therefore 
the  lord  may  waive  it  if  he  pleafcs.  So  the  heir  of  a 
remainder- man  or  reverfioner  may  furrender  before 
admittance,  as  well  as  if  ic  had  been  an  eftate  in  pof- 
feffion.  (^Cro.EIiz.  504.  662.  and  (ctCro.Jac.36. 
pU  10.  and  poft.  281.  N.  CXXIX.)  And  as  the 
heir  may  furrender  before  admittance,  fo  he  may  take 
a  furrender  from  another  tenant  oui  of  court.  (Sec 
poft.  288.) 

NOTE    LXXVI.    p.  163.  {b). 

It  does  not,  I  think,  appear  that  the  lord  is  any- 
wifc  obliged  to  accept  the  furrender  of  the  heir  be- 
fore the  payment  of  his  fine.  The  ford  might  have 
compelled  him  to  be  admitted,  or  feize  his  lands.  The 
waiver  of  that  admiffion  is  in  favour  of  the  heir-,  and 
it  ought  not  to  be  turned  to  the  prejudice  of  his  lord. 
If  the  lord  accept  the  furrender,  and  admit  the  cefivf 
que  ufdy  it  fhould  feem  that  he  may  bring  an  aftion 
of  debtor  indebitatus  ajjumpftt  for  his  fine.  Sec  poft. 
29I.N.CXL.  308. 

NOTE    LXXVIL    p.  163.  (d). 
The  particular  limitation  and  the  remainders  over 
form  together  but  one  eftate  in  law : — But  one  admif- 
fion 
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fion  therefore  can  be  rcquifite;  and,  confequently, 
but  one  fine  can  be  due.  This  fine  may  be  afleflcd 
on  the  admiflion  of  the  particular  tenant,  and  propor- 
tioned to  the  intercfts  of  the  feveral  claimants  who 
may  pay  their  (hares  on  coming  into  poffeflion.  If 
the  whole  fine,  indeed,  be  paid  on  the  admiflion  of 
the  particular  tenant,  there  can  be  no  portion  of  it 
due  on  the  acceffion  of  the  remainder-man.  (See 
fFatk.  on  De/cn  ch.  i.  f.  i.  p.  ai.  n.  (w).  f.  2. 
p.  50.  n.  Kitcb.  112.  I  Burr.  212,  &c.  zndpqft.  ^94) 

But  on  the  furrcnder  of  a  remainder  to  a  perfon 
to  whom  it  was  not  originally  limited,  that  perfon 
muft  be  admitted  and  pay  a  fine.  For  though  the 
admiflion  of  the  particular  tenant  was  the  admiflion 
of  the  original  remainder-man,  it  was  not  of  the  pur- 
chafer.  (Sec  Cro.  Jac.  31*  pi*  i.  Cro.  Eliz.  504.  />/. 
29.  and  Fijher  on  Copb^  86.) 

So  it  fliould  feem,  that  on  the  deceafe  of  a  remain- 
der-man, during  the  exiftence  of  the  particular  efl:ate, 
his  heir  ftiould  be  admitted  and  pay  his  fine  -,  and  fee 
I  Burr.  213. 

NOTE    LXXVIIL  ,p.  164.  {e). 

The  inconveniency  of  exceptions  to  the  general 
laws  of  a  ftatc  has  been  in  fome  degree  adverted  to 
when  fpeaking  of  Cuftomary  Defcents.  {jinte,  158, 
andN.  LXXIII.)  The  qpnfufion  and  uncertainty 
which  neceflarily  flow  from  a  contradidlion,  or  even 
variety  of  local  cuftoms,  mufl:  be  deeply  felt  in  the 
intercourfe  between  members  of  the  fame  fociety.— 
This  confcquence  has  been  much  more  generally  ex- 
perienced upon  the  continent  than  in  this  kingdom, 
as  their  cuftoms  were  more  variant  and  cxtenfive,— 
When  the  Icgiflature  cnaAs  a  general  law,  it  expcfts 

F  F  2  a  gene-' 
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a  general  compliance :  The  rule  is  prcfcribcd  to  the 
fubjedl ;  and  the  fubjeft  ftiould  regulate  his  conduft 
accordingly.  The  inference,  of  ncccfljcy^jnuft  be,  that 
all  perfons  and  all  kinds  of  property  are  compre- 
hended within  its  injunSions,  unlefs  an  exception  in 
their  favour  can  be  fatisfaftorily  adduced.  If  no  ac- 
knowledged right  or  tolerated  ufage  be  infringed ;  if 
no  injury  arife  to  the  privileges  or  property  of  an  in- 
dividual with  whom  it  did  not  intend  to  interfere; 
there  can  be  no  reafon  why  its  rules  and  obligations 
Ihould  not  attach.  If,  indeed,  the  confeqwcnccs  of 
its  extenQon  to  particular  perfons  or  places  would  be 
attended  with  injury  to  their  rights  or  privileges, — 
fuch  law  cannot  then  be  frefumed  to  embrace  them : 
In  thefe  cafes  it  would  be  requifite,  that  fuch  law 
fliould  exprejsly  include  them ;  as  the  laws  can  never 
be  intended  to  do  injury  to  any.  If,  therefore,  the 
intereft  of  the  lord  be  not  prejudiced ;  if  no  injury 
accrues  to  the  copyholder  any  more  than  under  the 
like  circumftances  accrues  to  the  free ; — copyhold  tc* 
nements  muft  be  equally  within  the  public  a£ts  of  the 
ftate  as  freeholds  are* 

NOTE  LXXIX.  p.  165.  {g). 
It  is  very  generally  affcrted  in  our  books,  that  an 
cftate-tail  was  not  known  till  the  ftatute  De  donis. 
(13  Ed.  I.  ft.  I.  c.\.)  All  eftates  of  inheritance, 
vft  are  told,  were,  prior  to  that  aft,  either  in  fee- 
fimple  abfolute  or  conditional.  Pofitions  and  afler- 
tions  like  thefe  muft  ncceffarily  excite  furprifc  in 
him  who  would  look  only  into  the  principles  of  fcu- 
dalifm,  and  the  ftatute  we  are  fpeaking  of,  for  their 
elucidation.  When  he  confiders  that,  from  the  very 
words  of  that  very  ftatute,  the  very  limiutioD  muft 

have 
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have  exifted  before  that  aft  equally  as  afterwards ; 
tharonly  particular  privileges  and  incidents,  of  alie- 
nating in  fee,  of  charges,  or  forfeiture,  were,  under 
certain  circumftartces,  before  admitted,  and  that  the 
ftatutc  only  abolifhed  them  :  He  would  be  led  to  aflc 
with  fome  aftoniflimenr.  How  could  the  cxiftcnce  of 
an  eftate-tail  (call  it  what  you  pleafe,  he  would  fay  j 
the  term  indeed  might  not  have  been  known,   but 
that  could  make  no  alteration  in   the  nature  of  the 
eftate :  We  fpeak  of  things :  We  (lay  not  to  cavil 
about  words  ^nd  names)-,  How  could  the  exiftcncc 
of  an  eftate-tail  before   that  ftatute  be  denied  ?  You 
admit  that  the  limitation  in  both  cafes  was  alike;  each 
was  to  a  pcrfon  and  the  heirs  of  his  body.     The  dif* 
ference  then  was  only  in  the  privileges  and  incidents 
annexed  to  the  eftate.     But  where  was  the  difference 
before  thofe  incidents  exifted  ?  And  was  it  not  long 
after  the  cuftom  of  granting  a  feud  to  a  perfon  and 
the  heirs  of  his  body,  that  the  power  of  alienation  was 
permitted  ?  Thofe  privileges  and  incidents  were  ef- 
fcfted  by  degrees  j  and,  confequently,  the  eftate  once 
exifted  without  them.     In  that  cafe,  the  difference 
you  fpeak  of  was  not  known;  and,  of  confequence, 
the  eftatcs  were  the  fame  :  And  how  then  can  you 
affirm  that  the  eftate-tail  was  not  prior  to  the  ftatute  ? 
That  it  was  unknown  at  a  time  when  it  flourifhed 
with  its  pureft  influence  ? 

The.diffipation  or  prevention  of  error  is  one  way 
of  eftablifhing  truth.  Many  are  the  mifconceptions 
and  prejudices  which  the  ftudcnt,  in  all  fciences,  has 
to  combat  in  his  progrcfs  towards  knowledge.  In 
that  progrefs  he  will  often  find  that  the  moft  difficult 
part  of  learning  is  to  unlearn.  He  will  foon  perceive 
that  many  of  the  affcrtions  of  the  tui/e  had  their 

^  ^  3  origin 
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origin  in  ignorance.     He  will  foon  therefore  perceive 
alfo,  that  aflfertion  muil  be  attended  to  with  caution. 
He  muft  fcrutinize  and  inveftigate;  he  mud  not  fub- 
fcribe  too  implicitly  to  pofitions  which  he  cannot  af- 
fcnt  to  from  a  conviftion  of  their  truth.     He  muft 
hefitate  j  he  muft  refleft.     He  may  riot  indeed  be 
able  to  adopts  with  Montefquieu^  the  words  of  C^r- 
reggiOy  and  to  exclaim,  "  And  lalfo  am  a  Painter:'* 
But  he  too  fhould  feel  that  he  has  powers  and  rights 
\vhich  Heaven  has  given  him  to  exert;  and  that  fo 
long  as  infallibility  is  not  the  portion  of  others,  ib 
long  muft  the  right  of  inveftigation  remain  in  him- 
fclf.     He  (hould  regard  a  blind  acquiefcence  in  arbi- 
trary affertion  %  an  implicit  reliance  on  the  auibmty 
of  great  names  ;  as  the  bane  of  every  thing  rational. 
Shall  he^  behold  with  jcaloufy  the  fmalleft  portion  of 
power  which  his  ftate  has  delegated ;  and  fhall  he  not 
furvey  with   difdain ;   fhall    he  not  concentrate  his 
energy  to  oppofe  that  tyranny  which  would  (hackle 
his  intclleftj  which  would  enflave  his  very  foul  ?  Ycc 
how  often  does  the  fyftem  arife,  and,  with  the  Tyrant's 
frown,  demand  credence  from  all,  which  has  only  for 
its  bafis  the  diftum  of  a  pedantic  or  prejudiced  indi- 
vidual ?  Upon  aflertions  and  pofitions  uttered  with- 
out proof,  and  adopted  without  enquiry,  how  often 
has  contradiction  been  piled  upon  contradi6lion>andab- 
furdity  upon  abfurdity,  till  truth  has  been  driven  out 
afhamed,  and  confufion  and  error  ufurped  the  heart 
of  man  ! 

The  pofirion,  however,  here  fpoken  ofi  that  all 
eftates  of  inheritance  were,  before  the  ftatute  De  donis^ 
either  in  fee  abfolute  or  conditional,  had  apparendy 
its  origin  from  a  purer  and  more  commendable  prin- 
ciple i  not  from  the  arbitrary  aflertions  of  ignorance 

or 
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or  mifconception,  but  from  the  defire,  which  even 
then  prevailed,  of  rendering  cftatcs  alienable  for  the 
furtherance  of  commerce,  or  for  purpofcs  equally 
conducive  to  the  happinefs  of  mankind. 

Lejt  us  then  look  into  the  Hiftory  of  Entails^  and 
endeavour  to  emancipate  the  doftrine  from  its  feem- 
iog  inconfiftences  and  contradidions. 

Feuds  were  given  for  life  before  they  were  granted  to 
aperfonandthe  heirs  of  his  body  j  they  wcre.granted  to 
a  perfon  and  the  heirs  Qjf  his  body,  before  they  were 
granted  to  a  perfon  and  his  heirs  general  or  indefinite. 
The  Dejcendants  of  the  feudatory  were  admitted 
before  his  collateral  relations  (See  antey  11.  N.  XI. 
17.  N.  XV.):  An  eftate  tail  therefore  muft  neceffarily 
(in  reality,  though  not  in  terms)  have  preceded  aa 
eftate  in  fee-Omple:  For  what  was  thttfeudum  novum 
but  an  eftate  tail  in  efFeft?  (See  ante^  10.  &c.  365. 
N.  XV.  Somner's  hys {Gavilk.  102. ),  that  Beneficium 
was  jP^z/i/^m's  elder  brother;  and  was  not  the  eftate- tail 
the  elder  brother  of  the  fee-fimple? 

We  learn  from  the  ftatute  itfelf  that  the  limitation 
was  the  fame  before  that  aft,  as  has  been  ufcd  in  fubfe- 
quent  times:  But,  prior  to  that  period,  the  tenanc 
had  the  power  of  aliening  in  fee  on  iffue  had.    This 
feems  to  have  had  its  origin,  in  the  favour  which  the 
common  law,  even  then,  Ihowedtoalienation,  for  the 
purpofcs   of  commerce,  and  the  provifion   for  the 
younger  branches  of  a  family.     To  enable  a  man  to 
alien  to  another  and  his  heirs  general  {in  ferpetuum)^ 
who  had  himfelf  but  an  eftate  to  his  own  defcendants, 
was  evidently  a  moft  flagrant  violation  of  the  grant; 
and  fo  the  ftatute  De  donis  confidered  it.     So  bare- 
fiaced  a  fraud  on  the  rcverfioner  could  only  be  counte- 
nanced by  the  law,  from  the  circumftance  of  its 
F  F  .4  general 
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general  utility  in  rcfpcft  to  the  circulation  of  pro* 
percy  in  land;  and  mofl:  probably  was  very  gradually 
cffe<aed.  But,  as  commerce,  which  previoufly  to 
that  time  began  co  flouri(h,^nd  the  Crufades,  which 
previoufly  alfo  had  maddened. Europe,  rendered  rc- 
flraints,  of  all  kinds,  on  alienation,  inconvenient,  nice- 
ties on  this  head  were  not  attended  toj  and  the  lords, 
abforbed  in  the  ardour  of  avenging  the  caufe  of  Heaven, 
became  more  regardlefs  of  their  rights  of  reverter 
which  were  attached  to  feigniories  they  were  about  co 
difpofe  of,  or  which,  being  temporal,  they  afieAed  to 
defpifc. 

But  when  this/«r^r  fubfided  in  Europe;  when  the 
barons  began  to  fee  the  folly  and  prefomption  of 
fighting  the  battles  of  the  Lord,  to  the  deftrudioo  of 
mankind  5  when  they  difcovercd,  from  the  moft  af- 
Aiding  experience,  the  vanity  of  attempting  the. re« 
gaining  of  Paleftine ;  when  they  found  the  inutility 
even 'of  their  partial  fuccefs ;  when  they  refledred  that 
to  benefit  mankind  was  as  acceptable  to  Heaven  as 
to  deftroy  them  j  that  truth  was  more  rapid  in  her 
progrefs  as  the  fword  became  (beathed ;  that  their 
own  welfare  and  happinefs  were  as  juftifiably  regarded, 
as  the  enthufiafm,  the  arts,  or  rapacity  of  the  prieft- 
hood  ;  that  a  barony  in  Britain  was  pofleiled  of  more 
real  advantages  than  an  empty  title,  a  fhaken  fortrefs, 
or  a  portion  of  the  fteril  fands  of  Judeaj  when  they 
became  fatisfied  with  their  own  country,  and  attended 
to  their  own  neceflities  and  pleafures ;  they  then  be« 
came  more  regardful  of  their  rights.  The  frauds 
which  had  been  committed  on  them  by  the  alienation 
of  the  tenant  were  noticed  and  condemned ;  and 
the  lords,  mindful  of  their  own  interefts,  and  anxi- 
ous to  continue  their  property  unimpair^  to 
5  their 
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their  defceodantSy  obtained  this  celebrated  ftatute  * 
which  aboliihed  the  power  of  alienation  in  the 
tenant.  Sec. 

This  ftatute,  therefore,  fo  far  from  creating  a  new 
cftatc,  **  AUT  RE  AUT  NOMINE,''  fays  Sir  Martin 
fVright  (189,) — only  rcftored  the  original  one  to  its 
wonted  vigour.— It  only  abrogated  the  privileges  and 
incidents  which  had  been  from  time  to  time  annexed 
to  it,  and  which  were  then  deemed  merely  extrinfic 
and  adfcititious. 

The  right  of  primogeniture  had  been  long  efta* 
blilhed  in  England  (at  leaft  as  to  military  tenures). 
When  the  limitation  was  to  the  heirs  general,  or  to 
the  heirs  male  of  the  donee,  the  eldeft  ion  fucceeded 
to  the  exclufion  of  the  reft.  This  was  equally  the 
fame  in  the  cafe  of  a  fee-fimple  as  of  an  eftate-taiL 
But  as,  by  this  ftatute,  the  eftate  could  not  be  aliened 
from  the  eldeft  (on,  nor  charged  in  his  hands,  it 
was  tranfmitted  entire  and  unimpaired.  Hence  the 
aggrandizement  of  the  greater  families,  and  the  other 
coofequences  fo  favourable  to  ariftocratic  pride  and 
ambition.  Thefe  confequences,  with  the  reftraints 
on  alienation,  and  the  manifeft  injury  to  the  younger 

*  13  Ed.  L  A.D.  ia85»  which  was  only  about  fite  or  fix 
years  before  the  expolfion  of  the  Chriaians  from  Paleaine;  which 
happened  in  1 29 1  •  So  early  at  the  reign  of  Heory  II.  the  power 
of  alienation  was  aflomed  by  thofe  who  were  minded  to  engage 
in  the  Holy  Wars.  The  intervening  period,  a  period  of  apwardt 
of  one  hundred  years,  are  we  donbtlefs  to  allow  for  the  growth 
of  conditional  ftt%*  To  the  Crufades  are  mt  greatly,  if  not 
wholly,  to  attribute  iheir  origin :  and  it  were  idle  to  attempt  to 
reconcile  the  incongruities  of  writers  on  thefe  fubje^s,  who  feeoft 
to  have  loft  fight,  not  only  of  hiftory  and  the  manners  of  the 
times,  bat  even  of  the  CQnncQion  which  they  bear  to  the  gene* 
ral  fyftem  of  fends. 

children^ 
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children^  became  at  length  to  be  loudly  reprobated, 
and  were  even  tolerated  with  reluftance.  The  courts 
of  law  fet  their  faces  againft  them:  They  recurred 
with  triumph  to  their  fees  conditional:  They  ad- 
verted to  the  advantages  of  the  one,  and  tothehard- 
Ihips  and  inconveniences  of  the  other.  Hence  they 
faid  that  fuch  limitacions  continued  fees  conditional 
wherever  the  ftatute  did  not  attach  \  and  at  laft  they 
declared  open  war  againft  the  ftatute  irfclf.  They  at 
firft  proceeded  with  caution  and  addrefs:  They  Tapped 
thecitadel  they  dared  not  ftorm.  Countenanced,  how- 
ever, by  the  wants  and  wifbes  of  the  times,  they  after- 
wards attacked,  more  openly,  this  bulwark  of  feudality 
and  ariftocratic  oppreffion.  The  courts  from  time  to 
time  gained  a  partial  conqueft  \  and,  at  length,  even 
the  legiflaturc  itfelf  interfered j  and  "  the  statute 
OF  GREAT  M£n"  has  been  fo  far  fruftrated  or  re- 
pealed, that  the  entail  may  be  now,  by  fcveral  means, 
deftroyed. 

It  has  already  been  noticed  that  the  courts  of  law 
deemed  fuch  limitations  to  be  ftill  fees  conditional  in. 
thofe  cafes  where  thi  ftatute  did  not  apply:  Hence 
came  the  celebrated  queftion — Whether  it  extended  to 
copyholds  ?  Many  were  the  champions  who  on  this 
important  occafion  entered  the  lifts  and  threw  down 
the  gauntlet  of  defiance.  Many  were  the  prejudices 
which  they  had  to  contend  with  i  and  many  were  the 
abfurdittes  which  they  permitted  to  remain.  They 
faid  that  copyholds,  deriving  their  very  exiftence  from 
cuftom,  without  a  cuftom  could  not  be  entailed ;  and, 
of  confequence,  they  could  not  be  created  by  a  fta- 
tute  which  had  of  courfe  a  certain  beginning  which 
cuftom  had  not  in  its  nature.  Others  affirmed  that,  as 
there  were  no  entails  before  that  ftatute,  there  could, 

of 
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of  necefllty^be  none  created  by  a  cuftom  which  exifted 
before  it.  And  here  a  pcrfon  of  common  penetration 
would  have  been  apt  to  conclude  that  no  entail  could 
be  of  copyholds  at  all:  Since  neither  the  (tatutc 
widiout  cuftom^  nor  cuftom  without  the  ftatute, 
could  create  one;  as  from  nothing, nothing  could  be 
produced.  Others,  however,  more  ftout,  if  not  more 
wife,  than  their  fellows,  afferted  that,  although  neither 
the  ftatute  or  cuftom  alone  could  effcGt  an  intail,  that 
yet  they  might,  by  forming  a  jundion,  by  mutual  co- 
operation, efFeAuate  fuch  eftate.  But  her  a  more  fore 
midable  difficulty  prefented jtfelf ;  and  that  was,What 
is  that  cuftomary  eftate  on  which  the  ftatute  can 
attach,  and  thus  be  metamorphofed  into  an  eftate-* 
tail?  An  eftate,  by  cuftom,  toaperfonand  theheirsof 
his  body  was  faid  to  be  a  fee-conditional  as  at  common  i 

law :  It  was  not  on  this  that  the  ftatute  could  operate; 
as  the  tenant, on  iflbe  had,  could  ftill  alien  in  fee.  (Cro. 
Car.  42.  Rowden  and  Malfter.)  To  conftitute  an 
cftate-tail  of  a  copyhold  it  muft  be  fiiown  that  a  re- 
mainder has  been  limited  over  and  enjoyed ;  or  that 
the  iftue  has  avoided  the  alienation  of  his  anceftor,  or 
recovered  in  a  Formedon  in  Defcender^  &c.  (jCo.  Litt. 
60.  b.  2  VeJ.  601,  &c.) — Now  it  is  laid  down  as  law 
that,  wherever  there  is  a  cuftom  to  grant  a  copyhold  in 
fee*fimple,  there  you  may  limit  it  to  one  and  the  heirs 
of  his  body  with  a  remainder  over  to  another  in  fee's 
And  this  by  the  very  cuftom  itfelf  ^  as  a  power  to 
limit  the  largeft  eftate  which  the  law  acknowledges, 
neceflarily  includes  the  power  of  creating  a  lefs.  (jCro. 
Eliz.  373.  Stanton  and  Barnes.  Poft.  194.  Lard 
Raym.  999.) 

If  this  then  be  the  cafe,  that  an  eftate  may  be 
limited  to  a  perfon  and  the  heirs  of  bis  body  with  a 

remainder 
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remainder  over,  by  force  of  cuftom  alonc^  what  is 
become  of  the- co-operation  of  the  ftatute  ? — h  knot 
an  cftate-tail  without  its  help  ? — And  if  fo,  might 
there  not  have  been  an  eftate-tail  before  the  ftatute 
De  donis? -^It  is  not  a  fee-conditional,  the  darling  of 
the  common-law,  as  it  has  a  remainder  jexpectant 
upon  it :  For  the  ultimate  difpofition  could  not  be 
good  as  a  conditional  limitation  (fee  i  Leonard^ 
174.  ca.  244,),  as  it  was  too  remote.-— If  it  be  not  a 
remainder,  it  cannot  be  fupported ;  but  if  it  be,  then 
the  prior  eftate  mud  be  an  eftate  tail*— -If  it  be  not 
fuch,  what  is  it  ?  What  appellation  can  be  afllgned  to 
it  ? — It  is  an  abfblute  nondejcript.  It  is  an  eftate  for 
whi^h  the  law  has  not  a  name. 

Can  any  grant  by  custom  be  fupported  at  this  day, 
which  could  not  have  been  made  by  cuftom  in  times 
anterior  to  the  ftatute  De  donis  ? — If  a  limitation  to 
a  perfon  and  the  heirs  of  his  body  with  a  remaihoer 
ov£R,  be  warranted  by  a.  cuftom  to  grant  in  fee, 
where  is  the  diftindkion  between  cuftoms  to  grant  in 
tail,  and  not  to  grant  in  tail,  if  a  cuftom  to  grant  in 
fee  will  include  it  ? 

Inconfiftency  is  neceflarily  the  confequence  of  errori 
and  error  here  has  been  the  confequence  of  a  want  of 
difcrimination  and  attention  to  the  manners  of  the 
times.  But  it  is  now,  on  all  hands,  agreed  that  en- 
tails may  be  of  copyholds  where  the  ufage  to  entail 
has  been  acknowledged;  whether  it  be  efiefted  by 
cuftom  alone,  or  by  the  ftatute  alone,  or  by  the 
operation  of  both  together.  And  it  feems  that  whe- 
ther a  cuftom  to  grant  in  tail  be  acknowledged  or 
denied  to  exift  in  a  particular  manor,  that  all  copy- 
holds  may  be  entailed  in  efFed : — if  not  by  cuftom 
at  law,  they  may  be  fo  in  equity  without  it :  For  the 

cuftom 
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cuftom  only  binds  the  tenancy,  and  has  nothing  to  do 
with  the  tiuft.  (See  2.  VeJ.  304.  633,  i.  Strange.  454, 
%BL  Comm.  367,  ch,  22.) — If  a  furrenderbe  made  to 
a  perfon  and  his  heirsj  and  a  trud  be  declared  of  fuch 
cftate  to  another  and  the  heirs  of  his  body,  r  a  court 
of  equity  will  fee  it  obferved.  The  truftee  and  his 
heirs  are  tenants  to  the  lord ;  ^nd  the  lord  has  no* 
thing  further  to  do  with  it.  The  truft  is  between  the 
tenant  and  the  Cejiuy  que  uje^  and  folely  the  fubjedt 
of  equity. 

Upon  the  whole,  therefore,  it  {hould  feem  that  en- 
tails were  equally  before  as  Cnce  the  jiat.  De  donis 
(whether  known  by  the  name  or  not);— that  the 
common-law,  in  favour  of  alienation,  annexed  privi- 
leges and  incidents  not  originally  attached  to  them : 
that  the  ftatute  abolilhed  fuch  privileges  and  inci- 
dents, and  reftored  them  to  their  priftine  condi- 
tion : — That  copyholds  may,  by  force  of  a  cuftom  to 
grant  in  fee-fimple,  be  limited  to  a  perfon  and  the  heirs 
of  his  body  with  a  remainder  over,  according  to  the 
cafe  of  Stanton  and  Barnes  {^Cro.  Eliz.  373.  and  fee 
Lift.  f.  73.  I  Leon.  175.  Ca.  244,  &?<:.);  and,  confe- 
quently,  in  all  manors  entails  may  be  allowed  where  a 
grant  in  fee-fimple  is  warranted  j  and  even  the  quef- 
tion  may  be  avoided  by  creating  a  truft.  And  where- 
cver  an  entail  may- be  effedlcd,  it  may  be,  ofconfc- 
quence,  deftroyed ;  as  will  prefcntly  be  fhown. 

NOTE    LXXX.    p.  175.  (/). 

Wherever  entails  are  permitted  of  copyholds,  fuch 
entails  may  be  cut  oflF;  as  otherwife  it  would  tend  to  . 
a  perpetuity.  A  recovery  is  the  fafer,  and  Lord  Mac- 
clesfield faid  the  proper,  way  of  barring  fuch  entail 
(3  Pr,  fFins.  io.)i  and  fuch  recovery  may  be  fufFer^ 

without 
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.without  a  particular  cuftom  to  warrant  it,  according  ta 
thtcafe  of  Dell  and  Higden,  in  Moore.  358.  ^/.  488: 
Though  a  cuftom  to  bar  the  entail  by  furrcndcr  may 
be  concurrent  with  a  cuftom  to  bar  by  recovery, 
a  Strange,  1197.  and  fee  poji.  177*  N,  LXXXL 

NOTE   LXXXL    R:.J77.  (»). 

It  h  now  fettled  that  fuch  cuftom  is  good;  and 
that  it  may  be  concurrent  with  a  cuftom  to  bar  by  re- 
covery :  And  if  no  particular  mode  be  prcfcribed  by 
the  cuftom  of  the  manor,  a  furrender,  though  only  to 
the  ufe  of  a  will,  will  be  fufficient  for  that  purpoie, 
without  a  fpecial  cuftom  to  warrant  it.  See  2  Vef, 
596*  2  Strangey  H97.  2  Burr.  979.  and  Mr, 
Coxe^^  note  (i)  to  3  Pr.  fFms.  10.  and  ittfofi.  300. 

NOTE  LXXXIL    p.  177.  {0). 

These  are  the  three  modes  of  barring  an  eftate-tiil 
of  copyholds:  By  recovery  i  by  furrenderj  and  by 
forfeiture  and  re-grant :  though  the  former  fcems  the 
moft  preferable. 

And  note ;  as>  in  the  cafe  of  an  equitable  eftate-tail 
in  freeholds^  a  recovery  is  eflential  to  deftroy  it 
(though  it  was  once  held  otherwife ;  Prec.  in  Cbanc. 
228.)  See  I  Bro.  Cbanc.  Caf.  73.  and  note  (2)toAfr. 
Coxe's  Pr.  IFms.  voL  i,  p.  91.;  fo  in  that  of  an 
equity  in  copyholds^  the  entail  muft  be  docked  as  if 
it  had  been  a  legal  entail ;  and  the  eftate  will  not  pafs 
merely  by  devife.  Per  Loughborough  J.  €.  Sec  i  BU 
Term  Rep.  461.  Roc  v.  Lowe.  Yet  chancery  will 
Ibmetimes  relieve  though  the  entail  has^  not  been 
barred,  or  decree  the  truftccs  to  furrcnder.  2  Vcm. 
498.  and  585, 

NOTE 
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NOTE    LXXXIII.    p.  1 8 1*  (r> 

See  3  Lev.  ^^6  contra  \  and  fee  alfo  BulUr*sNiJi 
Prius,  i6i.  I  Salk.  185,  Com.  Dig.  Copyh.  (N).  & 
(R.  12). 

And  note;  that  the  reafon  affigned  by  our  author 
againfl:  their  taking  advantage  of  the  breach  of  condi- 
tion does  not  fecm  fatisfaftory  j  as  the  cafe  he  refera 
to  (fee  Cro.  Jac.  305.  Cro.  Car.  24.^  5.)  was  on  a 
transfer  of  the  reverfion  by  furrender  and  admittance* 
and,  confequcntly,  wUb  the  confent  of  the  lord : 
Nor  does  it  appear  that  the  reverfion  of  a  copyhold 
can  be  otherwise  transferred.  And  it  is  now  fettled 
that  a  furrenderee  of  a  copyhold  is  an  alTignee  within 
this  ftatute.  See  Bull.  iV/.  Pri.  &c.  as  above,  and 
'  3  Durnf.  0?  EaJ},  398. 

NOTE    LXXXIV.    p.  184.  C;^). 

When  Lord  Coke  applies  the  terni  Freehold  to  an 
eftatc  held  by  copy,  he  applies  it  as  contradiftinguiflied 
from  a  term  of  years  or  at  will:  In  every  other 
ienfe  it  is  inapplicable  j  and  even  in  this  it  may  not 
be  ftriftly  accurate.  When  he  ufes  the  term  with 
rcfped  "  to  the  ftate  of  the  law,"  he  oppofes  it  to 
copyhokl:  And  in  this  latter  fenfe,  he  tells  us  that 
**  he  takes  it  throughout  his  difcourfe/' 

The.  freehold  of  lands  held  by  copy  or  cuftom  is 
properly  in  the  lord.    See  ante,  156.  N.  LXVIIL 

NOTE.  LXXXV.    p.  195.  (z). 
In  the  cafe  of  a  furrender  to  will,  the  eftatc  re- 
mains in  the  tenant  and  not  in  the  lord.  4  Co*  23.  a. 
and  if  he  makes  no  wiltj  or,  making  a  will,  devifes  a 

portion 
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portion  only  of  his  eftate  $  the  whole  io  the  one  oik, 
or  the  undifpo&d-of  part  in  the  othe^  will  defcend  to 
his  cuftoiTiary  heirs.  Cro.  Eliz.  148.  442.  4  C0* 
29.  b.  I  Leon.  174.  ca.  244.  2  Wilf.  I5»  i6«  and 
ittfoft.  254.  N.  CXyi.  258.;  3J7.  {b).    • 

So  if  the  intended  devifee  die  in  the  teftator'slife- 
tinne  it  will  be  a  lapfed  devife ;  or^  in  other  words, 
the  appointment  will  not  take  place.  2  Vef.  77^ 

So  if  a  copyholder,  feifed  in  fee>  furrender  to  the 

^le  of  his  willj  and  afterwards  furrender  to  particular 

'     vies  with   the  ultimate  limitation  to  his  own  right 

heirs  ;    he  is  in  of  his  old  ufe ;  and  may  devife  the 

reverfion  without  anyfrcfli  furrender  or  admiflioo. 

2  J.  Blackjl.  Rep.  1046, 

And  note ;  if  a  perfon  furrender  to  fuch  ufes  as  he 
Jball  by  will  appoint,  the  lands  will  pals  by  a  will 
made  previoujlj  to  the  furrender.  i  Dumf.  6f  Eafi^ 
438.*  Note. 

But  a  copyhold  purchafed  in  the  interim  betweoi 
the  making  of  the  will  and  furrender,  will  not  pafs. 

nid. 

And  fo  infeparable  is  this  power  of  furrendering  lo 
the  ufe  of  a  will  from  the  eftaie  of  a  copyholder,  diac 
even  a  cuftom  againfl:  it  would  not  be  allowed*    See 

3  Bro.  Cbanc.  Ca/.  286. 

NOTE    LXXXVL    p.  202.  (i&). 

I  Leon.  16.  ca.  19.  3  Leon.  59.  ca.  87.  Bjer 
270.  b.  ca.  23.  ace.  But  the  cafe  in  i  Leon.  16.  wa» 
only  ftated  by  counfel  at  the  bar :  That  in  3  Lew. 
59.  in  C.  B.  was  afterwards  adjudged  otherwifc  in  the 
King's-Bench,  between  the  fame  parties :  Sec  2  Lew. 
109.  ca.  142.     That  in  Dyer  was  denied  to  be  Jaw : 

Sec 
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See  2  BrdwnL  208.  and  the  cafe  in  Moore,  i12.pL 
1098.  is  contra. 

1(  is  uniformly  admkced  chac  if  the  admiflion  of 
the  copyholder  had  been  on  a  Jurrendiry  and  noc 
merely  voluntarily,  it  would  not  have  been  chargeable 
in  either  cafe :  And  it  (hould  feem  that,  even  in  the 
inftance  of  a  voluntary  grant,  the  eftate  of  the  copy* 
holder  would  be  paramount  the  charge ;  he  being  in 
by  the  cuftom,  and  not  merely  by  the  a£t  of  the 
lord.    See  4  Co.  23,  b.  Foji.  206,  7. 

And  when  we  confider  alfo,  that  the  cafes  to  the 
contrary  have  been  lb  frequently  oppugned,  and  even 
denied,  we  (bould,  perhaps,  be  warranted  in  adhering 
to  the  opinion  of  Lord  Coke  as  ftated  in  the  text ; 
namely,  that,  even  in  voluntary  grants,  the  copyhold 
fliall  not  be  charged. 

NOTE  LXXXVII.    p.  209,  is). 

To  conftitute  a  legal  nranor  there  muft,  of  neceflity, 
remain  Pa)o  free-tenants  at  leaft,  fubjcft  to  cfchcats:— 
as  a  manor  caanot  exift  without  a  court- baron  i  nor 
a  court-baron  without  at  leaft  two  free-fuitors.   See 

Co.  JJtt.  58.-2  Roll.  Jbr.  121.  Manor.  ( )  F. 

Kitcb.  4.    3  Dumf.  and  Eaft,  447.     Sec   2  Spir. 
Laws,  b.  28.  c.  27.  and  42.  fVeJl  on  Peers,  13.  and 

1  Roi.  Cba.  V.  f.  i.  p.  368,  &c.  N.  (z). 

If  there  be  but  one  free- tenant,  yet  the  feigniory,  as 
to  him,  remains  with  refpedt  to  his  fcrvices,  &c, 
though  there  can  be  no  court  held,  i  Anderf.  257. 

2  Lord  Raym.  864. 

And  if  all  the  tenancies  efcheat,  yet  it  (hall  lb  far 
continue  a  manor  in  contemplation  of  law  as  to  pre- 
fcrve  the  rights  of  Icets,  wrecks,  &c.  Caltb.  13. 

CO  NOTE 
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NOTE    LXXXVIII.    p.  2IO.  (/). 

Xhese  courts  arc  frequently  held  together  and  die 
proceedings  entered  on  one  roll.     See  Co.  Lin.  58.  au 
Yet,  though  fo  generally  confounded  in  praftice,  they 
are  in  themfelves  fcveral  and  diftinft.     The  court-ba- 
ron  is  tlie  court  of  the  free-tenants ;  the  cuftomary, 
that  of  the  copyholders.  The  frank-  tenants  are  not  the 
fuitors  of  the  cuftomary-court,  nor  the  copyholders 
of  the  court-baron.     It  was  the  uniform  ufage  of 
the  northern  nations  to  be  tried  by  their  peers: — Shall 
a  copyholder  then  pafs  judgnnent  on  a  free-tenant?  He 
is  not  his  peer.     On  the  other  hand,  a  frank- tenant 
has  nothing  to  do  with  the  copyholder  :  He  notices 
not  his  afts.     The  too  common  praftice,  therefore, 
of  confounding  the  free  and  copyhold  tenants  on  th^ 
homage  in  courts  appears  open  to  much  objedion. 
They  arc  not  the  peers  of  each  other  :~Thc  copy- 
holder cannot  amerce  the  free- tenant;  nor  can  the 
free-tenant   prcfent  the  afts  or  death  of  the  copy- 
holder. Sec  Co.  Liu.  58.  126.  b.  4.  Co.  26.  8  Co.  39. 
b.  &c.  3  BL  Comtn.  33.  ch.  4.     Magna  Cbarta^  c. 
14.     F.  N.  B.  75.  G.  76.  D.  and  note  (a),    a  fTt^. 
ao.   /^Dumf.  and  Eafl,  ^^6.  and  484.     Poft.  ^i^ 
ai.324. 

It  is  not  properly  a  court-baron  where  only  copy- 
holders are  prcfent ;  nor  a  cuftomary-court  where  the 
fuitors  are  only  free. — In  the  court-baron  the  fuiton 
are  judges.  Shall  we  call  that  a  court  where  there  is  no 
one  to  judge  ?  In  manors,  therefore,  where  the  courts 
are  blended  together,  the  afts  of  the  fcveral  fuitors 
ftould  be  carefully  ftated  and  prcferved  diftind.— In 
the  cafe  of  Baldwin  v.  Tudge,  in  2  IFilf.  20,  it  was 
ruled  that  debt  would  not  lie  for  an  ao^rciaiMnt  of  a 
4  free- 
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free- tenant  unlefs  it  appeared  fatisfaftorily  that  the 
peribns  who  affeered  it  were  free-tenants  alio  j  and  fee 
4  Durnf.  and  Eaft\  484. 


NOTE    LXXXIX.    p.  aio.  (//). 

In  the  court-baron  the  freeholders  are  judges  \  and 
the  court  ftiould  be  dated  to  have  been  held  before 
them.  Co.  Lin.  58.  4  Durnf.  and  Eafi^  446.  484. 
2  Lord  Raytri.  862.  and  fee  2  Spir.  LawSj  b.  28,  c* 
27.  and  42« 

And  the  fuitors,  before  whom  it  is  held,  ftiould, 
regularly,  be  named. — Moore,  75.//.  205.  3  Leon.  8. 

In  the  cudomary-court  the  lord,  or  his  (Icward,  is 
judge.     Co^  Lift.  58.  a,  &c.  as  before* 

The  title  therefore  of  the  court  in  the  entry  on  the 
roll  fhould  be  carefully  attended  to: — The  court- ba- 
ron Ihould  be  dated  to  be  held  before  the  fuitors ;  and 
the  cuftomary-court  before  the  lord  or  his  deward* 
When  the  courts  arc  held  together  it  would  be,  per- 
haps, the  fafer  way  not  to  mention  exprefsly  before 
"vrhom  they  were  held  i  but  to  dat«  the  perfons  prefent 
generally  5  and  fo  leave  it  to  the  law,  which  will 
confider  the  proper  buGnefi  of  each  court  to  have 
been  tranfaded  before  the  regular  judges ;  (and  fee 
I  Freem.  525.  ca.  707.)  Thus: 

« 

rlXrft'  \  ^  Court-Baron  and  General  Cuftomary- 
Court  of  the  Right  Honourable  B.  Earl  of 
M.  Lord  of  the  Manor  of  F.  aforefaid,  held 
in  and  for  the  faid  Manor,  on  Thurfday 
the  — —  day  of—  ia  the  year  of  our 
Lord— 

G  o  s  Frefcnt ; 
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Prcfcnt :— T.  N .  Efq.  Chief  Steward  of  the 
faid  Manor. 
A.  B.  1 
P*  p*  I  Free  Suitors  :~SworD. 

&C  *  } 

9'  J?*  1   Copyhold-Tenants  :*- 

O.  p.    Beadle;  &c. 

NOTE    XC.     p.  212.  (w). 

That  a  manor  cannot  be  created  at  this  day  is  a 
pofition  which  needs  not  reference  to  its  fupport.  The 
creaiion  oC  manors,  in  the  cafe  of  common- pcrfons, 
fecms  to,  have  ceafcd  on  the  paiTing  of  the  aft  of  ^iri^ 
emf  torts  j  and,  in  the  cafe  of  tenants  in  capUe,  by 
the  Stat.  34  EJ,  III.  c.  15.  Sec  fVrigbfs  Ten.  158. 
n.  (/>)  and  fee  alio  Stu.  VUw  of  Soc.  in  Eur.  J>.  2. 
c.  3.   f.  2.  p.  112, 

A  perfon,  therefore,  cannot  increafe  the  nuoibcr  of 
manors  : — but,  as  the  freeholders  are  indjependent  oa 
the  copyholders,  and  the  copyholders  on  the  free,  die 
courts,  it  is  faid,  may  be  feparated  :«-The  fcigoiorial 
rights  and  privileges  are,  they  fay,  by  thisnojt  extended 
or  mukiplied ;  they  only  exid  in  the  hands  of  two  per* 
fons  feparate  and  diftind. 

But  It  (liould  feem  that,  if  the  lord  grant  the  free* 
hold  and  inheritance  of  his  copyholds,  in  fee,  they 
mud  be,  in  confequcnce,  immediately  feparated  from 
the  manor,  (though  not  indeed  to  the  prejudice  of  the 
copyholders  who  are  not  parties  to  the  grant,  fee 
anie  209.  (p)y)  as  fuch  grantee  muft  hold,  by  the  fiat, 
of  ^ia  mpores  tcrrarum^  of  the  lord  above:— and, 

coofequendyi 
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confeqatmtty,  that  the  grantor  cannot,  on  fuch  grant, 
refervc  tohimfeirany  fcr vices  or  returns.  SceMoortt 
143.  />/.  a85.  4  Dumf.  and  Eafty  443.  See  alfo 
2  Ibid.  705.  JntCy  209.  (/>).  Poft.  224.  N.  XCVIII. 

313.  (/). 
And^  as  a  frank-tenancy  in  fee  cannot  now  be 

created  to  be  held  of  the  grantor^  fo  neither  can  a 
copyhold  be  granted  at  this  day. — It  is  elTential  to 
the  very  nature  of  a  copyhold  that  it  has  been  de- 
mifed,  or  at  leaft  dennifable,  "from  tinne  whereof 
the  memory  of  man  is  not  to  the  contrary."  So  that 
if  it  can  be  (hown  that  the  premifes  fo  granted  were, 
at  any  time,  not  demifable,  fuch  grant  cannot  be 
good.  See  2  Dumf,  and  Eaft^  424.  Revell  v.  Jodrell; 
and  705.  Townlcy  v.  Gibfon  j  and  ^  WilJ.  1 25. 
Roe  d.  Newman  v.  Newman  :^-In  which  latter  cafe 
it  was  Adjudged  that  a  grant  of  wafte-lands  by  copy, 
within  time  of  memory,  could  not  be  fupported  ;«— 
and  fee  Lord  Hale'%  note  (a)  to  i^  M  B.  14.  D. 
I  Leon.  55,  Ca.  70.     Kitcb.  81.  b. 

But  if  lands  have  been  granted  by -copy  for  a  num- 
ber of  years,  as  60  or  80,  and  it  can  not  be  (hown 
that  they  were  not  demifable  before  that  time,  the 
^  law  will  prefume  that  they  were  regularly  granted ; 
and  conBder  them  as  proper  copyholds.  But  in  this 
cafe,  as  Qaltborpe  fays,  it  is  not  the  number  of  years, 
but  the  memory  of  man,  on  which  their  nature  as 
copyhold  depends.  Such  a  number  of  years  will 
create  a  prefumption :  but  if  it  can  be  fhown  that 
they  were  once  not  demifable,  then  fuch  prefumption 
muft  give  place  to  proof.  See  Caltb.  R^adinis^  1 9. 
54i  55- 

QQZ  NOTE 
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NOTE  XCL    p.  212.  (x). 

See  Bull.  N.  P.  107.    i  Durnf.  and  Eafi^  600, 

2  EJpin.  N.  P.  145—7-  3  li^rnf.  and  Eaft^  169, 
.1  Leon.  iqo.  ca.  128.  C^».  Dig.  Copyh.  (K.  3). 
P?/?.  285.  (/)). 

It  appears  by  the  lawJs  of  Hoel  Dda  that  among  the 
Britifti  a  proprietor  of  lands  could  have  let  them  for 
a  year  at  his  pleafure,  though  he  could  not  alien  or 
charge  them  5 — and  fee  i  fFbit.  Mancb.  c.  8.  f.  4, 

P-^377- 

NOTE  XCIL  p.  213.  {y). 
Co.  Copyb.  f.  51*  Cro.  Eliz.  462,  676.  ^E/pm. 

N.  P.  145- 

Though  a  leafe  for  fevcral  years  without  a  licence 
or  fpecial  cuftom  is  clearly  a  caufe  of  forfeiture, 
yet  the  eftate  of  the  copyholder  continues  till  the  lord 
adually  entersy  or  otherwife  takes  advantage  of  it  as 
fuch. — It  is  not  a  forfeiture  ip/ofa£lo} — it  is  not  an 
abfolute  and  immediate  de(lru£tion  of  the  tenant's  in- 
tereft :— It  is  only  an  a£fc  for  which  the  lord  may  en- 
ter if  he  pleafes ;  but  if  he  does  not  choofe  to  take 
advantage  of  it,  the  tenant's  eftate  remains  as  before. 
The  lord  may  waive  the  forfeiture;  or  if  he  die  with- 
out entering,  his  heir  (hall  not  enter ;  nor  is  the  \tSet 
^  diflcifor.     See  i  Salk.   186,  7.     Cro.  Jac.  301. 

3  Durnf.  and  Eaji^  171,  3,  Lex,  Cuft.  226.  cL  22. 
■    P^ft^  247.  309.  {x). 

The  leafe  therefore  may  well  be  confidcred  as  good 
as  to  every  one  but  the  lord. 

But  the  great  objeflion  to  an  ejedment  being  main- 
tainable on  fuch  leafe  is,  that,  as  the  plaintiff  in  that 

adlioo 
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z£ki6n  muft  recover  by  the  ftrength  of  his  own  title^ 
and  not  by  the  weaknefs  of  his  adverfary*s  (4  Burr. 
?487*),  he  muft  Ihow  a  title  in  himfelf.  Now,  fliould 
he  declare  that  the  premifcs  are  copyhold,  and  that 
the  copyholder  made  a  Icafe  for  fcvcral  years  to  him,  , 
ic  woutd  be  ncceffary,   it  is  aflerted,  cither  to  (how  a 
licence,  or  to  allege  a  cuitom,  to  warrant  fuch  leafe ; 
clfe  ic  would  be  infupportable  from  his  own  ftatemcnt. 
(See  Cro.  £/iz.  469.     Mccre,  679.  fa.  927O    But 
yet  it  iselfcwhcre  faid  (2  Brownl.  40.),  that  the  licence 
need  not  be  mentioned  in  the  declaration  i  but  th\t 
ihe  plaintiff  ought  to  give  it  in  evidence  on  not-guilty 
pleaded :  But  if  the  defendant  plead  fpecially,  then 
the  plaintiff*  muft  plead  the  licence  certainly^  in  his 
replication.    Again  it  has  been  adjudged  in  other 
cafes  (fee   i  Leon.  100.  ca.  128.)  that  the  plaintiff 
^eed   not  (how  that  the  leafe   is   warranted  by  the 
cuflonn  I  but  that  that  (hall  come  from  the  other  fide. 
What  opinion  fhall  we  adopt  among  fuch  a  con- 
trariety of  fenciment  ?  What  conclufion  fhall  we  de- 
duce from  data  fo  vague  ?  What  is  to  be  done  when 
no  cuflom  or    licence  is  alleged?     Shall  the  court 
confider  the  leafe  as  a  common- law  leafe,  and  fay  it 
is  bad  upon  the  plaintifTs  own  fhowing  ?  (jCro.  Etiz. 
469.)  Or  fhall  it  not  rather  fay  «  We  fit  not  to  try 
the  lord^s  title,  but  to  aHminifter  juftice  between  in- 
dividuals who  have  not  his  claim  :  And,  even  if  exe* 
cqtion  be  had  on  our  decifionj  there  can  be  no  dif^ 
fcifin  cffefted  as  to  any.  (See  1  Burr.  ^^sO     The 
lord  will  not  be  injured :  He  is  not  concluded  by  n 
judgment  on  a  fuit  to  which  he  is  not  a  party  :  He 
may  yet  fcizcj,  if  he  pleaies,  for  a  forfeiture.**     "  But 
to  what  end,^'  it  may  be  urged,  **  will  you  award 
poffeOkia  of  a  tprm  which  the  lord  may  defeat  the 
004  nex( 
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next  hour  by  his  entry  ?"  To  this  it  may  be  replM : 
"  We  know  not  when  the  lord  may  enter,  or  whether 
,  he  will  enter  at  all.  He  may  waive  the  forfeiture, 
and  affirm  the  Ieafe«  Bur,  be  this  as  it  may,  chat  is 
his  bulinefs ;  ours  is  to  decide  on  the  cafe  qow  legally 
before  us.  He  may,  it  is  true,  enter  and  defeat  it; 
and  he  may  alfo  make  it  good,  even  as  to  himfelf :  in 
that  cafe,  our  award  would  not  be  nugatory.  (See 
Lex  Cuji.  212.)  Wc  await  not  his  affirmance:  The 
term,  as  between  the  parties,  has  as  yec  an  «»ftence : 
and  it  is  their  caufe,  and  not  his^  that  we  are  sow  to 
decide/' — It  fbould  feem,  therefore,  that  fuch  ejeft* 
ment  is  maintainable. 

NOTE    XCIIL  p.  216.  (/). 

See  9  Co.  75.  Combe's  cafe,  a  Vef.  679.  Mit- 
chell V.  Neale;  and/^.  251,  2. 

But  a  perfon  is  not  compellable  to  furrender  by  at« 
torncy  i  and  therefore,  on  a  covenant  to  furrender  on 
requeft,  the  refufmg  to  execute  a  letter  of  attorney  to 
make  a  furrender  is  no  breach*     Cro.  Car^  299. 

So  a  purchafer  is  not  obliged  to  accept  a  furrender 
by  attorney  where  the  neceffity  does  not  appear.  See 
Q.  VeJ.S-i^. 

And  ic  was  faid  in  a  note  by  the  reporter  of  the 
latter  cafe,  that,  if  a  perfon  be  legally  conftituted  an 
attorney,  he  may  aft  as  fuch  notwithftanding  his 
principal  be  prefent  in  court. 

NOTE    XCIV.    p.  218.  (0- 
It  is  an  eftablifhed  principle  that,  as  to  every  one 
but  the  lord,  the  admittance  (hall  relate  CO  the  fur« 
render,  and.  operate  as  from  its  date.  The  furren-t 

dcr 
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der  is  the  fubftaintial  part  of  the  conveyance;  the  ad- 
mi  (Bon  is  now  merely  a  form.  The  furrcnderee  is  in 
by  him  who  made  the  furrcndcr,  and  not  by  the  lord. 
Co.  Capyb.  f.  41.  3  Burr.  1543.  4- liiJ.  1961,  a. 
5  I^iJ.  2786.     Pqfi.  218.  257.  288. 

Hence,  on  admiflion,  the  mefne  a£l:s  of  the  fw^ 
renderor  are  defeated. — See  Carib.  275,  6. 

So  the  mefne  afts  of  the  furrenderee  are  effeftuated 
and  confirmed.  And,  therefore,  in  ejedment  he  may 
lay  his  demife  between  the  furrender  and  admittance, 
(fee  I  Dumf.  andEaft^  600.);  and  (halt,  onadmiflionj 
recover  the  mefne  profits.  (Sec. a  ^^.  15.) 

So  the  incidents  or  cuftomary  privileges,  or  eftates, 
derivable  out  of  that  of  the  furrenderor  are  defeated, 
and  attach  to  that  of  the  furrenderee. — If  a  copy* 
holder  therefore  furrender  to  the  ufe  of  another  and 
die,  and  the  furrenderee  be  afterwards  admitted,  the 
widow  of  the  furrenderor  Ihall  not  have  her  free-bench. 
See  the  cafe  of  Bcnfon  and  Scott,  Cartbew  275. 
1  Sali.  185.  I  Lev.  385.  and  fee  pofi.  311.  N. 
CLXIV. 

But  if  the  furrenderee  die  before  admittance,  bis 
widow  (hall  be  endowed,  and  his  heir  in  by  defcent. 
See  5  Burfp  2764.  Vaughan  d.  Atkins  v.  Atkins. 

Sec  further,  3  Burr.  1543.  4  Burr.  1952.  anU 
163.  N.LXXV.5  and^<7/.  275.  (p).  289. 

NOTE  XCIV.»  p.  220.  (r). 

But  the  lord  cannot  make  a  grant  of  a  copyhold  to 
bis  off^n  wife :  A  man  and  his  wife  being  but  one 
jserfon  in  law,  he  cannot  convey  to  her  but  through 
ihe  inicrveniion  of  another.    Sec  a  ff^ilf.  254. 

NOTE 
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NOTE   XCV.    p.  220,  (/). 

By  the  general  eufiom,  the  prefentment  ihould  be 
zt  the  nexi  court :  To  make  the  prefentment  at  any 
other  or  fubfequeot  courts  it  fcems  that  z/pecial  cuf- 
tpm  ihoukl  be  fhown.  See  2  Vef.  302.  602**  and  fee 
further  on  this  head,  Com.J)ig.  Copyh.  (F.  1 1.)  Vhur^ 
Copyh,  (U.  a)  and  (X,  a)  j  znAfoft,  278,  &c 

3ut  the  want  of  a  proper  prefentment  wiU»  under 
certain  circumftances,  be  aided  in  equity  :  Of  which 
fee  2  Salk.  449,  Taylor  v.  Wheeler,  Viner^  Copyh, 
(Y,  a) ;  and  Com^  Dig.  uii/upra. 

NOTE  XCVL  p.223-(0. 
^  Thb  rcafon  of  this  is  that  the  copyhold  paffed  as 
part  of  the  manor:  The  naming  it  was  merely  furplof. 
age.  And  the  granting  the  inheritance  of  the  copy- 
hold by  the  lord  fliall  not  operate  to  the  copyholder'i 
prejudice.  See  Cro.  Car.  521,  and  anfe  209.  (^). 

But  this  leafe  is  fuppofed  to  be  made  to  a  ftranger; 
for  if  the  copyholder  himfelf  take  a  leafe  of  the  manor, 
it  would  extinguifli  his  copyhold.  See  (>^,  E/iz.  8. 
€a.  I.    4  C(^.  31.  b.  Moore^  185.  pL  330.  and  infra* 

So  if  the  leafe  to  the  ftranger  be  afligned  to  the 
copyholder.     See  2  Co.  16.  Lane*s  cafe. 

For  in  thefe  cafes  the  extinguiihment  i$  (he  confc^ 
quence  of  his  own  ad. 

NOTE  XCVIL  p.  224.  (A). 
It  fhould  feem  that  no  admittance  is  neceflary  in 
the  cafe  of  a  widow  on  the  death  of  the  hufhand,  and, 
bfconfequenccj  that  no  fine  can  be  due;  unlefs  there 
be  a  cuftom  to  warrant  fuch  ^dmillion ;  and,  perhaps, 
even  fuch  a  cuftom  would  not  be  allowed ;  the  eflate  of 
the  widow  being  confidered  as  a  continuance  of  that 

of 
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of  the  huibaod  rather  than  as  a  devolution  in  nature 
of  a  dcfcent.  In  many  manors,  fines  on  marriage  re- 
mained long  payable ;  and,  confequently,  it  wks  un* 
reafonable  to  demand  another  fine  on  the  entry  of 
the  widow,  as  (he  was  by  marriage  in  fuch  cafes 
initiated  into  the  tenancy.  See  ante  11.  N.  XII. 
108.  (i)  and  (*).  Poft.  289.  N.  CXXXVI.  Hutton^ 
16^  17.  Hob.  181.  I  Levintz^  21.  and  172,3,  Kitcb^ 
123.  a.  IVatk.  on  De/c,  ch.  i.  f.  2.  p.  53,  4.  and 
notes,  I  Bmr,  209.  214.  Fift>er  on  Cofyb.  ch.  10. 
p.  87. 

NOTE   XCVIII.    p-224.  (i). 

See  1  Saik.  170.  Crowder  v.  Oldfield,  and 
jtuere  of  that  cafe  as  there  reported ;  as  the  copy- 
holder on  cnfranchifcmcnt  had  ceafed  to  be  a  cuf- 
tomary  tenant,  for  he  muft  afterwards  have  held  of  the 
lord  above.  (See  anU  21%.  N.  XC.)  and  fee  it  dif- 
ferently reported  in  2  Lord  Raym.  1225,  and  alfo  in 
Salk.  364, 

If  common,  by  enfranchifcment,  be  extin£l  at  law, 
equity  will,  under  certnin  circunnllances,  decree  its 
contiquance.  See  the  cafe  of  Styant  v.  Staker, 
2  T'ern.  250.  and  further  Com.  Dig.  Copyh.  (K.  6); 
Finer,  Copyh.  (K.  e)i  and  poft.  310. 

NOTE  XCIX.    p.  226.  (m). 

The  truth  is,  that  all  forfeitures  are  odious  in  the 
eye  of  the  law,  and  therefore  it  always  leans  agatnft 
them.  In  this  cafe,  the  copyliolder  does  not  deny  the 
right  of  the  lord  to  the  rent ;  he  does  not  difavow  hit 
dependency ;  he  only  Iblicits  an  indulgence : — ^If  the 
lord  docs  nat  choofe  to  accede  to  it,  he  may  diftrain. 

This 
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This  therefore  cannot  amount  to  a  forfekure.  See 
I  Roll.  Ahr.  Ci>pyb.  {C)fl.  4.  Mooriy  350.  fL  468. 
«nd  623.  if)/.  851.    Cro.  Eliz.  ^0$. 

NOTE   C.    p-  130.  {q). 

But  without  fuch  fpecial  cuftom  the  lord  can  only 
fcize  quoufque.     See  i  Levintz,  63.    i  Lean.  lOO.- 
CM.  128.      3  Durnf.  &f  £/5i^,  162. .  and  fee  Car^ 
tbew,  41— 5#   and  Finer,  Copyh.  (N.  c)  5    fee  alfo 
poji.  286  &  287.  (0- 

By  the  feodal  law^  when  the  feud  became  beredi- 
'  tary>  proclamation  was  made  for  the  heir  to  make  his 
claim:  If  he  neglected  to  appear  on  the  third  fund- 
mons^  the  lord  was  put  into  pofleffion  till  he  did  ap- 
pear :  If  he  appeared  within  the  year^  the  poflcflion 
was  reftored  to  him  i  but  if  he  did  not,  the  feud  wu 
abfolutcly  loft  J  2nd  ftcfTrigbi^s  Ten.  196—8.  Dal- 
tymple^  F.  P.  ch^  3.  f.  2.  p.  47.  &c.  Kasms*sTrsffS9 
Tr.  V.  2  Bl.  Comm.  ch»  18.  p.  278.  and  ante  24. 
N.XXII. 

NOTE   CI.    p.  231.  (/). 

.    See  8  C$.  xoi.  a.    Cra.  Jae.  lOi. 

Although  the  heir  is  not  obliged  to  comt  in  and 
be  admitted  till  his  anceftor's  death  has  been  for« 
mally  prefented  and  proclamation  regularly  made,  (of 
which  fee  3  Durnf.  6?  Eaft,  164.  notes,)  though  he 
be  within  the  realm,  i  Leon.  104.  ca.  128.  3  Lfon* 
^21.  ca.  294.  4  Leon.  31.  ca.  84.  pifi^  a86.  yet 
it  Ihould  feem  that  he  (hall  be  bound,  on  prefentment 
and  proclamations  made,  if  he  leave  the  kingdom  , 
after  the  defcent,  and  before  the  firft  proclamacioos 
for  the  point  on  which  thele  cafes  turn  i^i  whether, 

bf 
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by  intendment  of  law,  the  heir  could  have  had  notice 
of  the  defcent  and  his  obligation  to  be  admitted,  or 
not  ? — And  it  feems  that  the  law  will  intend  thac  he 
had  knowledge,  if  he  be  within  the  realm  at  the  time 
of  his  anceftor's  deceafe:  Butif  itfhould  be  apparent 
that  the  heir  could  not  have  been  informed  of  fuch 
event  before  his  departure,  the  court  iv^ould  relieve ; 
as  in  fuch  cafe  the  prefumption  or  intendment  of  law 
^  would  be  rebutted.  And  it  fhould  ieem  that  ^he 
court  would  be  fatisfied,  even  with  flight  grounds,  in 
order  to  rebut  fuch  prefumption  i  as  forfeitures  are 
not  to  be  favoured;  and  the  inclination  would  be 
rather  for  the  benefit  of  the  heir  at  law. 

NOTE  CII.     p.  23s.  (^). 

It  is  clear  that  the  recovery  by  the  tenant  for  life 
will  not  afiedt  the  remainders  overi  but  it  may  be  a 
forfeiture  of  the  life  cftate  by  fpecial  cuftom,  of  which 
the  lord  (hall  take  advantage  and  not  the  remainder** 
man.  (See  anie  173.  {b).)  But  it  is  faid  ta  be  no 
forfeiture  even  of  the  life-eftate,  without  fuch  fpecial 
cuftom  i  the  lord  himfelf  being  a  party  to  it. 

See  I  Freem.  192.  fl.  196.  Fi^ier^  Copyh.  (I.  c), 
fl.  9»  in  marg*  and  Fijher  on  Copyholds,  96. 

NOTE  CIIL    p.  239.  (i). 

It  is  now  fettled,  that,  in  c^fes  where  the  lord  is 
compellable  to  admit,  and  the  heirs  of  the  perfon  ad« 
mitted  are  alio  fubjedt  to  fines  on  the  devolution  of 
the  eftate,  a  fine  nnift  not  exceed  iwo  years  improved 
value  of  the  lands,  without  deducing  land-tax,  &c« 
except  quit-rents:  (Sec  Dw^/.. 7  24.  and  notes.) 

NOTE 
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NOTE   CIV.    p.  a39.  (*). 

But  where  the  admiflion  is  not  compuITory,  as  in 
voluntary  grants  i  or  in  cafes  of  copyholds  for  li?cs, 
where  there  is  no  right  of  renewal  i  or  where^  in 
cafes  of  inheritance,  the  fine  is  only  payable  on  the 
ad  million  of  the  pur  chafer^  wbofe  heirs  are  not  fine- 
able  ^  an  arbitrary  fine  will  not  be  reftri£tcdj  buc 
may  exceed  the  two  years  value.  See  i  Freem.  496. 
fU  670.  13  Co.  3.  I  Abr.  CaJ.  in  Eq.  120.  Copyh. 
(A),  pi*  1$'  ^^  marg.  (Cafe  of  Lord  Abergaveooy 
V.  Thoncias.) 

NOTE    CV.    p.  241.  {0). 

But  not  without  a  fpecial  cuftom*  i  Lev*  263. 
a  Vent.  38.  a  Hawk.  P.  C.  ch,  49.  f.  7. 

If  a  forfeiture  be  prefcntcd  and  the  lord  feize;  yet, 
on  the  acquittal  of  the  tenant,  the  forfeiture  (hall  be 
difcharged,  GoJi.  267.  ca»  370.  -,  and  fo,  if,  after 
conviftion,  he  has  his  clergy,  i  Lev.  263.  and  next 
page. 

See  further  of  forfeiture  for  crimes,  2  Hawk.  P.  C 
ch.  49.  f.  7.  Com.  Dig.  Copyh.  (M.  i.)  Viner, 
Copyh.  (M.  0.)   FJJh.  on  Copyh.  102. 

NOTE    CVI.    p.  242.  (y). 

A  SURRENDEREE,  or  dcvifcc  (who  is  properly  no 
other)  of  a  copyhold,  who  commits  a  felony  and  is 
attainted  before  admiflion,  fhall  not  forfeit  his  co« 
pyhold.   2  fFilf.  13. 

But  this  differs  from  Packington's  cafe:  nere  die 
offender  had  a  legal  reverfion,  which  is  a  tenement. 
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(ice  Dyer^  137.  b.  pL  26.) :  But  ben  the  pcrfon  at- 
tainted had  only  an  equitable  intereft,  (fee  ante  163. 
N«  LXXV.)  on  which  the  cuftom  could  not  at- 
tach. 

NOTE   CVII.    p.  246.  (tf)- 

See  Co.  Copyb.  f.  59.  draffs,  138.  contra.  See 
alfo  Lord  Raym.  999. 

We  may  here  obierve  that,  generally  fpeaking, 
the  z6ts  of  one  copyholder  cannot  prejudice  the  eftate 
of  another ;  and  therefore  the  forfeiture  of  a  tenant 
for  life  will  not  deftroy  the  remainders  over.  Cro. 
Eliz.  879.  Pcjt.  250.  305.  N.  CLVII.  See  2  P. 
IFms.  10.   note  (F). 

As  to  thofe  cafes  indeed,  where,  on  grants  to  (e- 
Yeral  for  livts /ucajivi,  the  firft  tenant  may  difpofe 
of  the  whole  eftate ;  it  feems  to  hold  only  where  the 
£rft  tenant  has  the  beneficial  intereft  in  the  wholes 
MM  it  would  be  manifeftly  unjuft  that  one  perfon  (hould 
injure  or  defeat  the  property  of  another ;  and  a  cuf- 
tom to  enable  any  one  to  do  fo  would  certainly  be  in- 
fupportable.  See  a  Lord  Ray m.  ^^^.  Fijb.  on  Copyb. 
15.    and  ^e^.  305.  N.  CLVIL 

So  the  a£bs  of  the  copyholder  alone  (hall  not  pre- 
judice the  lord.    See  i  Salk.  189. 

Nor  can  thofe  of  the  lord  only  prejudice  his  tenant, 
a  Co.  17.  a.  &c. 

NOTE   CVIII.    p.  249.  (/> 

In  I  BrownL  149,  150.  the  cafe /is  (o  ftated  by 
Tehirton  ;  but  the  reporter  fays  that  Walter  fcemed 
of  another  opinion,  and  therefore  adds  a  quare^  as  our 
i^uthor  has  done. 

.  Indeed 
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indeed  the  doArine  reemsjuftlyqiicftioB9bl<«  TJke 
perfon  wrongfully  admitted  was  tenant  to  the  lord) 
if  he  then  commit,  a  forfeiture,  fliall  the  releafe  qf 
the  perfon  having  right  operate  to  the  lord's  prtju* 
dice  i  The  releafe  is  confined  to  the  releafor  and 
releafee ;  (hall  the  lord  then  be  precluded  from  ev- 
ening his  rights  by  the  private  agreement  of  dicfe 
individuals  ? 

>IOTE  CIX.   p.  a5o.  (*). 

Fok  the  deftrudlion  of  the  eftate  is  thus  in  con« 
fcqucnce  of  the  tenant's  own  aft  i  And  whenever  the 
eftate  of  the  tenant  is  fo  determined^  he  is  not  endded 
to  his  emblements  i  he  can  only  claim  them  when  hia 
eftate  is  determined  by  the  aft  of  another  perfon,  or 
by  the  aft  of  God  i  and  this  by  reafbn  of  the  uncer-^ 
tainty  as  to  himfelf :  But  where  the  expiration  of*  his 
eftate  is  certain  and  known  to  him,  or  where  he  de- 
ftroys  it  himfelf,  he  fhall  not  have  them.  In  the  firft 
cafe,  it  was  his  own  folly  to  fow  the  lands  which  be 
knew  he  was  not  to  reap  $  and,  in  the  latter,  he  muft 
take  the  confequences  of  his  own  conduft. 

NOTE   ex.    p.  250.  (/). 

*«  So  if  it  were  leafed."  Here  feeitas  a  diQocatioft 
of  the  text.  The  pafTage  (hould,  I  conceive,  have 
terminated  here.  The  leafe  alluded  to  is  a  leafe  of 
the  manoTy  2Lnd  not  of  the  copyjbold :  For  the  IcfTcc 
of  the  copyholder  ^oiild'h^j^been  entitled  to  the 
rmblements.  .:Xhe  law>4.inde£d^^is  otherwife  laid 

^  down  by  Lord  C(?*^  iajCMand's  cafe  {$  ^^^  **^* 
a.)$  but  that  cafe  is  .differently  given  by  RolU 
(i  -^iJr.  Eniblcm.  (A),  727.   pi  10.),   and  Croke 

.^  (Eliz.  460.)  i  for  wc  afe  there  told,  that  it  was 

agreed 
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•greed  thart  the  leff^e  fhoitld  bavi  the  «mbleaieors> 
*'  M  the  ad  of  the  tenant  (hould  not  prejudice  a  thin) 
perfon :"  And  fee  5  O.  85.  a.  Sir  H.  Knirett's  cafei 
and  2  fi/.  C(9^;9v.  i33>  4. 

Iff  indeed,  the  leafe  was  itfelf  the  caufe  (^  for^ 
feiture,  and  the  lord  enter,  it  nriight  be  otherwiie  i 
as  the  leflTee  himfelf  might  then  be  regarded  as  Tkpar^ 
ticips  criminis.  < 

NOTE   CXL    p.  350.  (»)• 

Wherever  the  lord  has  power  to  hold  a  courts  the 
fteward  has  power  co  do  fo  likewife.  It  (hould  be 
held  within  the  manor,  as  it  may  well  be  doubted 
whether  the  lord  can  compel  the  attendance  of  h\^ 
tenants  out  of  it.  It  may  in  fome  cafes,  it  is  afiirm<» 
ed,  be  good  by  cuftom  if  held  elfewhere;  as  if  age« 
neral  court  be  kept  for  an  honour,  which  includes  fe^ 
veral  manors.  (Sec  Co.  Lift.  58.  a.  Cto[  Car.  3<57.) 
Andy  indeed,  it  is  faid  that  a  cuftomary  court  (for  it  is 
acknowledged  that  it  is  otherwife  as  to  a  court-baron; 
Co.  Litt,  58.  a.)  may  be  held  as  well  without  th6 
manor  as  within,  though  there  be  no  cuftom  to  war- 
rant it.  See  I  Leon.  288.  ca.  394.  Cra.  Eliz.  103% 
Poft.  319.  But  this  muft  be  when  the  tenants  vo- 
luntarily attend,  for  it  does  not  appear  that  thejr  are 
any  wife  compellable  to  go  out  of  the  manor;  as 
otherwife  it  would  be  in  the  power  of  a  lord  to  makt 
his  copyholders  travel  from  Cornwall  to  Cumberland 
as  often  as  he  fhould  be  pleafed  to  hold  a  court. 

The  lord  may  admit  or  grant  out  of  court  {4  Co. 
a6.  b.  Poft.  319O  i  ^^^  ^^^  fteward  may  admit  (fee 
Kitcb.  82.  b.  I  Roll  Ahr.  505.  Copyh.  (V),  pi.  4* 
and  i^pofi.  251.  N,  CXII.))  and^  it  Ihoald  itrni^ 
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may  ^ratif  (fee  Bro.  Court-Bar,  pi.  22.  and  Ten.  f. 
Copie,  pi.  26.  Cro.  Eliz.  103.)  out  of  cotrrt  alfo. 
But  it  is  (aid  that  an  under  iteward  muft  have  either 
a  Ipecial  authority  or  cuftonri  to  enable  him  even  to 
admit;  (See  J5r^.  ubifup.  and  Co.  Copyb.  f.  46,)  SeJ 
quare ;  for  may  not  a  dcputy-fteward,  properly  ap^ 
pointed,  do  whatever  his  principal  might?  (Sec 
LordRaym.^6^^.  and  1  Salk.  95.) 
,  Now  wherever  a  grant  or  admittance  would  be 
good  out  of  court,  it  fhould  feem  that  it  would  be 
good  alfo  if  out  of  the  manor  i  whether  made  by  the 
lord  or  his  fteward  (fee  i  Lord  Raym.  76.  contra)^  or 
a  deputy-fteward  (fee  i  Salk.  184.)  5  for,  of  confe- 
quence,  the  prefence  of  the  tenants  is  not  necef- 
fary. 

But  the  prefence  of  the  tenants  is  abfolucely  eflcn- 
tial  to  the  very  exiftence  of  a.  court  j  there  cannot  be 
A  COURT  held  without  them  :  But  their  prefence  is 
not  indifpenfably  requilite  to  the  admiffion  of  a  new 
copyholder,  as  it  anciently  was  to  that  of  a  frank- 
tenant.  (Sctantey  3^.  N.  XXIX.)  Each  frank- 
tenant,  as  fTefi  (p.  63,)  remarks,  had  originally  a  ne- 
gative on  every  pcrfon  who  was  propofed  by  the  lord 
to  be  admitted.  But  this  did  not  hold  as  to  copy* 
hold  tenants.  The  copyholder,  if  not  properly  a 
villein,  was  renioved  but  little  from  that  order  of  men, 
and  was,  at  leaft,  but  a  tenant  ftridkly  at  will :  He  was 
not  to  be  judged  by  his  fellow- tenants,  as  the  free- 
holder was;  the  lord,  or  his  ileward,  was  the  judge  of 
his  court  -,  or  if  he  was  amefnable  to  a  fuperior  one, 
ixc  was  to  be  tried  by  freemen,  as  copyholders  could 
,not  form  a  jury  at  common  law.  The  prcfentmcnt 
of  his  fellows,  was  not  eiTential  to  give  power  to  the 
lord  to  refume  his  tenement  {kc  pofi.  2jZ.)i   he 

might 
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iA4ght  have  khcd  it  at  hU  pleafure  whenever  he  chpfe 
to  permit  bina  no  longer  to  hold.  From  hence  then 
muft  it  appear  that  the  fame  reafons  did  not  apply 
to  the  copyhold  tenant  as  did  to  the  free,  with  refpedt 
to  the  admifldon  of  a  new  perfon  into  the  tenancy. 
Hence  the  lord>  or  his  fteward^  may  admit  as  well  out 
of  court  as  in ;  fince  the  approbation,  or  even  the 
teftimony,  of  the  former  tenants  is  not  rcquifite.  It 
were,  indeed,  mbft  egregioufly  abfurd  to  fuppofe  the 
concurrence  of  others  to  be  neceflary,  where  the  eftatcs, 
equally  of  themfelves  as  of  the  perfon  about  to  be  ad** 
mitted,  were  abfolutely  dependant  upon  the  will  of  the 
lord,  not  only  as  to  their  origin,  but  alfo  as  to  their 
duration  and  extent. 

The  admifiion,  however,  of  the  new  tenant  out  of 
court  ihould  regularly  be  notified  by  the  lord  or  his 
fteward,  at  the  next  court- day,  for  the  information  of 
the  tenants.  This  too  was  more  immediately  ne-» 
ceflary  in  ancient  days ;  as,  in  cafe  the  tenants  fhould 
have  known  any  objections  to  the  perfon  fo  admitted, 
of  which  the  lord  might  have  been  ignorant,  they  might 
have  informed  him  of  them ;  from  which  he  might 
have  been  induced  to  refume  the  eftate,  as  having 
conferred  it  on  a  perfon  who  was  unworthy  of  the 
grant.  Add  to  this,  that  it  muft  be  regularly  inferted 
on  the  court-rolls  of  the  manor ;  by  a  copy  of  which ' 
he  is  to  hold. 

NOTE    CXII.    p.  251.  (r). 

A  STEWARD  may  take  a  furrender  out  of  court,  and 
even  out  of  the  manor,  without  a  fpccial  cuftom  or 
authority  to  do  fo.  i  Salk.  184.  Co.  Lit/.  S9'  ^ 
n.  (6). 

H  H  2  And 
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And  indeed  a  cuftom  to  the  contrary  would  be 
void.    See  i  Lord  Raym.  76. 

NOTE  CXIIL  p.  252.  (/). 
When  a  ftranger  pajes  or  conveys  the  intcrcft  of 
another^  it  is  ncceflary  that  his  power  fo  to  do  (hould 
be  fatisfadtorily  proved  j  but  when  he  takes  merely  for 
his  benefit,  the  eftate  will  vcft  in  him,  without  an 
expre/s  confent.  Stzpojl.  285.  and  anie^  a  16.  N. 
XCIIL 

NOTE  CXIV.    p.  252.  («). 

So  the  ftetvard  or  his  deputy  may  take  fuch  iurren- 
der ;  or  either  of  them  may  depute  or  fubftitute  aoo-. 
ther  to  take  it.  See  i  Salk.  ^^^  1  Lord  Raym.  658. 
Com.  Rep.  84* 

NOTE    CXV.    p.  25a.  (x). 

Sn^poft.  273,  4*  The  fame  words  fpoken  out  of 
court  will  amount  to  a  furrender  as  if  fpoken  io  courti 
if  fpoken  before  a  perfon  authorized  to  take  a  furren- 
der out  of  court  (fee  page  253.)  :  But  words  fpoken 
out  of  court  before  indifferent  perfons,  or  in  coounoo 
converfation,  or  in  anger,  &c»  cannot  poflibl/  amount 
to  a  furrender  of  a  copyhold. 

NOTE    CXVL    p,  254.  O). 

By  a  furrender  of  a  tenant  in  fee  no  more  of  his 
eftate  pafles  than  will  fatisfy  the  ufes  declared  :  The 
fefidue  will  continue  in  him  as  of  his  old  eftate.  See 
^Co*  107.  a,  I  Brovml.  18 1.  Cro.  EJiz.  441.  4 On 
2.9.  b.  See  aifoanf^,  i^5«  N.  LXXXV« 

NOTE 
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NOTE    CXVII.   p.  254.  (a). 

But  Comyns  concludes  from  i  Roll.  [Ref.]  253* 
that  the  lord  (hall  have  it  to  the  ufc  of  the  furrenderor 
Sec  bis  Dig.  Copyh.  (F.8).  Sed  qtutn:  and  fee  i  Pr. 
fTms.  17.  where  Holt^  C.  J.  faid,  "  If  a  copyholder 
furrenders  to  the  lord  without  declaring  an  ule^  the 
copyhold  extinguifhes,  as  on  a  furrendcr  by  tenant  for 
life  to  him  in  reveriion.'* 


NOTE    CXVIII.    p.  255.  (0- 

Godt.  269.  ca.  374.  Supplem,  to  C9.  Copyh. 
/.  10.  TraifSy  175.  ace.  though  there  are  cafes  to  the 
contrary :.  yet  doubtlefs  the  legal  eftate  did  not  pafa 
from  the  copyholder  j  and,  therefore,  it  may  wcU  be 
queftioned  whether  the  law  is  not  as  conceived  by  our 
Author  in  his  text;  and  more  efpecially  as  forfeitures 
are  by  no  means  to  be  favoured ;  and  fee  anSe,  235* 
{a)  i  ^ndfoft.  338.  N.  CLXXIX. 

NOTE    CXIX.   p.  255.  (e). 

For  he  was  admitted  as  tenant  for  bis  ovm  lifii 
and  was  in  by  the  Lord,  and  not  by  tbe/urrcnderor. 
Sec  the  cafe  cited,  Cro.  Car.  205. 

The  admiflfion  of  the  new  tenant  for  bis  life,  on  the 
furrender  of  the  old  one,  was  the  lord's  own  aft.  He 
could  not  have  been  compelled  to  admit  htm  on  fuch 
terms.  The  old  tenant  had  an  eftata  for  his  own  life, 
and  not  for  the  life  of  another :  He  could  have  trans- 
ferred that  intercft,  but  he  could  not  oblige  the  lord 
to  grant  an  intereft,  which  might  have  been  of  longer 
continuance.  If  a  tenant  for  life,  of  freehold  lands, 
H  H  3  conveys 
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conveys  to  another  for  the  life  of  the  grantee^  it  is  a 
forfeiture  of  his  efta^e*  The  furrendcr,  indetfd,  is  ooc> 
in  this  caie,  a  forfeiture,  as  it  only  paflfed  the  interdt  of 
theiurrenderee;  but  he  could  only  nominate  a  tenant 
as  to  that  intereft.  Could  a  copyholder  for  life  far- 
render  to  another  for  his  lifcj  and  the  lord  be  com- 
pellable to  admit,  fuch  eftate  might  be  protraded  for 
ever:  as  the  tenant,  who  was  withering  with  age  or 
confuming  with  fickncfs,  might  fo  introduce  into  the 
tenancy  a  perfon  who  might  poflTibly  continue  in  it  for 
a  century  to  come.  Sec  ^^.  256,  7*  261,2,  Co. 
Lift.  58.  b,  n.  (5)  J  and  ^^*  b,  n.  (2), 

And,  accordingly,  we  find  it  declared  that  a  cuftom 
for  a  tenant  for  life  to  furrender  to  another  for  the  life 
of  that  other,  would  not  be  good.  Mcore^  8.  <j.  27. 
and  next  page* 

NOTE    CXX.    p.  257.  (0. 

SiB  Mte^  255.  N.  CXIX.  When  a  copyholder 
iurrenders  his  intereft,  or  a  portion  of  his  intereft,  to 
the  ufe  of  another,  whom  he  nominates  to  fucceed  him 
in  the  tenancy,  (he  perfon  fo  nominated  fliall,  when 
.admitted,  be  in  by  the  furrcnderce.  (See  ante^  218- 
N.  XCIV.)  This  is  merely  a  transfer  of  the  exifting 
intereft  by  one  individual  to  another,  and  the  lord  is 
only  an  inftrument  of  conveyance.  But  on  voluntary 
grants  the  new  tenant  muft  be  in  by  the  lord.  He 
derives  no  intereft  from  his  predcccflbr.  He  cannot 
therefore  be  in  by  him.  In  the  cafe  ftatcd,  where  a 
copyholder  for  life  furrenders  to  another  for  bis  life, 
and  the  lord  admits,  the  new  tenant  muft  be  in  by  the 
lord.  He  does  not  fucceed  to  the  intereft  of  the 
former  tenant  5  for  that  was  only  to  continue  duriog 
r^ch  tenant's  life ;  The  eftate  to  which  he  is  adnnitftd 
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IS  for  his  own  life;  whtch  eftate.was  never,  in  th^  ok! 
tenant,  but  is  a  new  grant  from  the  lord.  The  old 
tenant  could  not  transfer  what  he  had  not  himfelf* 
The  new  one,  therefore,  being  in  of  a  difFerenc 
eftate,  cannot  be  in  by  him,  but  by  the  lord  who 
granted  it. 

If  a  tenant  for  life  or  in  tail  forrender  to  a  diflcifor 
of  a  manor  to  the  ufe  of  another  for  life  or  in  uil,  and  ' 
the  diflcifor  admit  the  furrenderce,  it  (hall  not  bind 
the  difieifee:  But  if  yf.,  a  tenant  for  life,  furrcn- 
der  to  fuch  diflcifor  to  the  ufe  of  another  during  the 
life  of  /i.,  and  the  diflcifor  admit  him  accordingly,  it 
Ihall  bind  the  difleifce  for  ever.  See  i  Roll.  Abr. 
503*  Copyh.  (P),  pi.  4.  and  5  Co.  Lift.  58.  b.  n.  (5). 

The  reafon  of  this  is,  that,  in  the  firft  inftanccs,  the 
adnnitcance  would  have  operated  as  a  new  grant ;  for 
the  pcrfon  admitted  would  have  had  an  eftate  which 
was  not  in  the  furrenderee,  and  confcquently  could 
have  been  derived  only  from  the  lord.  In  the  latter, 
it  was  merely  a  transfer  of  the  old  tenant's  intercft  s 
where  the  diflcifor  was  no  more  than  an  inftrument : 
And  where  the  diflcifor  is  only  an  inftrument  of  con- 
veyance, his  afts  will  bind  the  difleifce :  But  in  the 
cafe  of  voluntary  grants  they  will  not  do  fo«  Sec 
ante,  198. 

NOTE    CXXI.    p.  259.  (»). 

It  was  obfcrvcdby  Holty  C.  J.  (i  Pr.  JVms.  17.) 
that  "  the  refolution  in  2  Roll.  Abr.  67.  (Grants, jp/. 
18.)  was  founded  upon  the  cuftom  of  the  manor,  which 
was  that  a  pcrfon  nanicd  after  the  Habendum  fliould 
take  the  eftate  limited  to  him/'  And  in  Cro.Jac. 
434.  we  find  it  alleged,  as  one  ground  of  the  judg- 
H  H  4  ^^^^ 
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mciity  that  ^  in  nuuif  manors  there  were  no  athcf- 
fetms  of  grant  or  limitation." 

Itj  HMe  too>  a  diftinAion  is  taken  between  feehm 
limitation  on  an  admiflion  in  eonlequence  of  a  fiuxes- 
der,  and  on  a  voluntary  grant  :»^in  the  one  ioftiooe 
it  is  faid  to  enure  by  way  of  explanation  of$kt  fimtm- 
der  $  and  in  fuch  cafe  the  form  of  the  grant  is  not 
material :  But  that  in  the  other  the  eftate  pafib  ibidjr 
by  the  grant,  and  there  is  no  fiirrender  to  dhreft  it,  or 
to  guide  the  conftruftion*     See  fl.  i8>  19.  andsj* 

NOTE    C^Xn.    p.  26 j.  (u). 

The  freehold  of  lands  held  by  copy  is  in  the  lord, 
«nd  therefore  qu^re  whether  the  rule,  that  a  concin- 
gem  remainder  muft  veil  during  the  continuance  of 
thb  particular  edace,  or  eo  injianti  that  it  determines, 
extends  to  copyholds.  See  3  Jtk.  13.  and  fee  alfo 
I  jilk.  590.  Cafes  Temp.  Tali.  151.  i  Fearne,4^2j — 
449.  and  anfe^  98,  (>)  i  and  fqfi.  303.  (i»). 

NOTE   CXXIII.    p.266.(y). 

See  ante,  173.  (b).  And  note  the  difference  be-  * 
'tween  a  Civil  and  a  Natural  death.    See  2  C^«  48.  b. 
Co.Litt.  132.  a.  2^/.  Com^v.  121.  and  4  IHd.^^o^  '* 
and  3 1.«^.  94*  •  ' 

As,  for  inftance,  if  a  copyhold  be  granted  to  A.  for.: 
life,  with  remainder  to  B.  in  fee,  and  J.  comKxitt  wafie; . 
.the  lord  may  enter,  and  retain   the  landr  till uf.'s 
natural  death.  But  if  yf.,  inftead  of  committing  wafle, 
be  fuppoied  to  be  otitlawed  for  a  capital  ciimej  be 
would  be  dead  in  law|  and,  confequeotly,  J3.!$eftai)e . 
would,  it  Ihoukl  ieem>  come  into  pofifeflion^ie  .Pki^ 
^/s  eftate  was  not  exprefsly  limited  to  him  for  his 
Baturallifi^    See  the  books  aa  cited  above. 

NOTE 
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NOTE   CXXm  p.  271.  (/)u 

Th£  cafe  alhjded  to  (Pawfeyt;.  Lx>wdel))  diflbr$ 
from  Archer's  cafe  in  this:-«In  the  cafe  of  Archer, 
the  KmitatioQ  was  ^^  to  the  heirs  male  of  (be  body  of 
fuch  heir  male;''  fo  that  the  inheritance  was  by  ex« 
prels  words>  as  our  Author  fays^  given  io  ibeijjkei  and 
fuch  liTue  was  made  the  root  of  a  new  inheritance  ^ 
the  ftock  of  a  new  defceot.  See  Harg.  Law  TraBs^ 
5o6«  &c.  I  Ftarm^  229.  Walk,  on  Def.  ch.  5. 
p.  170. 

In  that  of  Pawfey  v.  Lowdcll,  it  was  to  B.  for  life^ 
andj  after  his  death,  to  the  heir  of  his  body  begotten, 
for  ever;  where  the  word  "  heir"  was  deemed  nomen 
coileBivum ;  and,  confequently,  according  to  the  rule 
in  Shelly's  cafe,  the  limitation  vefted  in  the  anceftor, 
and  the  heir  was  in  by  defcent.  The  heirs  were  con. 
fined,  by  the  firft  part  of  the  limitation,  to  thole  of  the 
body;  but  then  the  words  "for  ever**  were  added: 
But  thofe  words  do  not  (eem  (as  noticed  above,  270. 
(^),)  to  have  the  confequence  our  Author  fo  repeatedly 
infifts  on* 

NOTE    CXXV.    p.  272.  (^). 

The  particular  eftate  beic^g  confined  to  the  wife, 
anid  the  limitttion  over  being  to  the  heirs  of  the  bodies 
of  both  liuft>and  and  wife,  the  eftate*tail  was  notexe« 
cuccd  1  bat  the  heirs  of  the  bodies  of  hufband  and 
wife  took  by  purchafe.  See  anu^  26^.  (t)  1  and  fee  the 
cafe  of  FrogRiortoa  d.  Robiofea  v.  Wiiarrey,  2  BL 
Rep.  foB.wA  3  lyil/.  125*  "d  J44.  I  F^m,  43^ 
i(c,  and  O.  UtU  26.  a.  n.  (j)  i  aod  219.  a.  n.  (3). 

NOTE 
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NOTE   CXXVL    p.  ^72.  (b). 

If  the  hu(band  dies  firil^  the  fee  will  undoubtedlf 
defcend  to  his  eldeft  fon  ;*^Buc  then^  on  the  death  of 
the  wifcj  fuch  fon  would  be  the  heir  of  holb  thrir 
bodies ;  and  would^  confequently^  take  the  remain- 
der in  tail :— -and  fuch  eftate-tail  would  not  be  merged 
in  the  fee.  {Plowd.  0,^6.  b.)  If  thewife^  indeed^  dies 
firftj  the  remainder  would  be  deftroyed ;  as  there  could 
be  no  heir  of  both  their  bodies  till  the  death  of  both  % 
and,  confequendy^  no  one  to  take  the  remainder  when 
it  ought  to  veft. 

NOTE  CXXVn.  p.  a72.  (i). 

The  diftin6tion  taken  by  Coke  was  when  the  fur^ 
tenderee  took  a  particular  eftate  himfelf,  and  when 
not  (and  fee  Kitcb.  86.  a.  88.  a.  and  b.)  :  And  fuch 
diftinffcion  has  been  recognized  in  the  cafe  of  Roe  v. 
Quardey  (i  Bumf,  and  Eafi^  634.) :  Yet  it  is  qucf- 
tioned  by  our  Author  \  and  alfo  by  Mr.  Fearm  {Cm* 
ting.  Rim.  86.  4th  e4.). 

Indeed  a  (imilar  diftindion  was  once^  it  feems^  held 
as  to  freeholds  (fee  Dyer^  134.  a.  ^/.  7.  &c.  and  Hek 
3i.)i  but  has  been  now  long  exploded  (fee  3  Lev.  406. 
Salk.  591.  2  Pr.  fTms.  138, — in  which  latter  book, 
the  cafe  in  Hobart  was  denied  to  be  law)  :  And,  as  it 
is  now  fettled  that  the  furrenderor  of  a  copyhold 
taking  the  ultimate  limitation  is  in  of  his  old  eftate 
(fee  4  Burr^  1952.  i  Sir.  487.  2  Bl.  Rfp.  1046. 
I  Feame,  86.  &c.) ;  it  fhould  feem  alio  that  the  cafe 
of  Allen  and  Palmer,  which  our  Author  cites,  is 
(notwithftahding  its  recognition  in  that  of  Roe  and 
Quartley)  not  now  law. 

NOTE 
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NOTE    CXXVIII.    p.277.  (w). 

With  the  co'^'^'^nt  of  her  hufbaod ;  but  not  with- 
out,  a  fFil/.  L.  ,Sccpqfi,  322.  N.CLXVI.     . 

For  as  the  hufband  becomes^  on  marriage^  feifed 
in  her  righcv  it  (hould  feem  therefore  unreafonable  to 
fuffer  the  wife  to  deprive  htm  of  his  intereft  without 
his  confent;  and  fee  ante,  256. 

But  if  ihe  furrender,  in  his  prefence^  it  feems  to  be 
fufHcientj  though  he  does  not  join ;  his  confent  being, 
in  fuch  cafe,  apparent.   See  i  f^^.  229. 

So  it  fhould  feem  that  where  a  wife  has  a  copyhold 
to  her  feparate  ufe,  fhe  may  furrender  it  without  the 
concurrence  of  her  hufband :  For  here,  the  reafon  fails. 
SeJ  quarei  and  fee  2  BtqWp  Chanc.  CaJ.  2^11  %  ^^^  ^c 
»lfo  3  Ibid.  8.  and  i  VeJ.  303.  518. 

NOTE    CXXIX.    p.  281.  (1/).       ^ 

So  if  the  lord  wrongfully  feize  the  copyhold  of  hli 
tenrtnt,  and  grant  it  to  a  ftranger  in  fee,  and  the  grantee 
die  feifed  5  yet  the  firft  copyholder,  or  his  heir,  may 
enter  upon  the  heir  of  the  wrongful  tenant,  and  fur- 
render  to  the  ufe  of  a  ftranger.  Sec  Cro.  Jac.  36« 
fl.  10. 

So  if  an  infant  furrender,  and  the  furrenderee  be 
admitted,  yet  the  infant,  when  of  full  age,  may  enter 
upon  hin?.  Moore,  $97 •pl^  814;  arid  fee  i  Leon.  95. 
4:a.  124. 

NOTE   CXXX.   p.  283.  (g). 

See  ante^  163.  N.  LXXV.  275.  281,  2.  O. 
Z#//A  69.  ?.  n.  (2),  Co.  Co$yb.  {.  39,  i  ^rowni  143, 
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and  qu£ri  as  to  this  s  for  the  books  are  tontradidory. 
But  it  (hould  libein  from  the  principle  of  the  things  that 
the  admiflion  of  the  firft  furrenderee  would  be  ionplted. 
The  firft  furrenderee>  indeedj  having  no  legal  intercft 
in  the  premifes,  could  not  compel  the  lord  to  accept 
a  furrender  from  him^  without  a  previous  admiflion : 
Yet  if  he  chofe  to  accept  it,  why  may  he  not  do  ib  ? 
Neither  party  is  injured :  The  forms  are  fatisfied^  or 
waived  by  him  who  only  is  interefted.  And  on  the 
iecond  furrenderee  being  admitted^  the  law,  it  (hovld 
ieem,  would  not  fuffer  the  right  of  the  firft  furrenderee 
to  be  queftionedj  and  the  whole  title  unravelled. 

NOTE   CXXXI.   p.^%i.{o). 

Thb  intereftof  I.  S.  was  alTignable.  StcMte,  163. 
N.  LXXV.  and  a  Durnf.  andEaft^  484. 

So,  I.  S,  might  have  releafed  to  L  N.  on  his  ad- 
mittance.    See  ante^  157.  N.  LXIX.  192,  3. 

Yet  qu^err,  as  our  Author  fays,  whether  fach  aflign- 
ment  or  releafe  would  be  good  by  parol.  For  though 
the  ftat.  29  Car.  a.  c.  3.  does  not  extend^  by  «• 
pre(^  exception,  to  copyhold  or  cuftomary  interefts, 
yet  would  a  rights  or  intereft  of  this  kind,  pafi  at 
common -law  mthoixtdeed? 

NOTE   CXXXIL   p.  286.  {q). 

Seb  ante  i6a.  N.LXXIV.  Andqu^ere^  as  the  heir 
was  not  necefiitated  to  claim  admittance  till  proclama* 
tion  made  {infra).  If  he  does  not  come  in  on  the  cuf- 
tomary proclamations,  the  lord  may  feize  : — If  the 
lord  does  not  feize,  it  is  his  own  fault;  and  the  eftate  of 
the  heir  cannot,  I  think,  be  confidered  as  devefted  by 
reafon  of  circumftances  like  thele. 

la  -     NOTE 
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NOTE    CXXXIII.    p.  aSy.  (/). 

BoT  if  a  peribn  furrender  out  of  court  for  *  vabii^k 
confideranon,  be  cannot  revdce  it,  though  before 
prefentnteot.  See  €».  Cofyh.  f.  39.  fr«^f,  8S. 
KiUk,  82. 

NOTE  CXXXIV.    P.2Z7.  (»> 

Kiiihm  fays  that  it  may  be  reyoked  at  any  time 
before  admiffioni  and  adds,  ^'£/^.  pAi»  t^ftifiusi^  et 
ffirii  (roe  rtufon :    Et  ^ffint  tfi  U  lej  come  female  s 

NOTE  CXXXV.   p.  a»7.  (1^). 

This  can  only  be  where  the  delay  of  adtniffion  is  oc- 
^rafioned  by  the  heir  i  as  if  the  lord  make  proclgmatioa 
for  him  to  come  in  and  be  admitted,  and  the  heir  doei 
not  do  fo  before  the  third  proclamation  be  made : 
Here  the  law  perhaps  would  permit  the  lord  to  avow 
on  htm  by  reafon  of  the  length  of  time  now  uftial' 
between  the  death  of  the  anceftor  and  the  third  pro- 
ckunation^  as  courts  at  this  day  are  fo  feldom  held; 
and  the  lord  manifefts  his  intention  to  adnoit  him 
when  he  (hail  come  and  requeft  it.    But  if  the  delay 
be  occafioned  by  the  lord  himlelf,  the  avowing  on 
the  heir  for  rents  or  fervices  would,  I  conceive,  be 
tantamount  to  an  admiflion  in  itfelf;  as  it  wpuld  cer- 
tainly be  acknowledging  him  as  tenant.  In  the  forno^ 
cafe,  the  law  would  not  perhaps  fufier  the  heir  to  avail 
himfelf  of  the  avowal  as  an  admittance;  when  it  was 
the  efiedt  of  his  own  negled  or  refufal :  Yet,  even  in 
that  cafe,  there  would  be  field  for  doubt,  as  tbeiord 
might  have  held  his  court  oftener  if  he  pleaied*    Sec 
Co.  Cagyb.  f.  31.  STr^^f?/,  50  j  and  ante,  282.  (/)• 

NOTE 
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NOTE  CXXXVI.    p.2i9.(f). 

See  pojf.  291.  N.  CXXXIX.  and  333.  Dj^f 
251.  pL  90.    Co.  Copyb.  f.  56.     Traffs,  129.  ^irr. 

The  approbation  of  the  lord  was  originally  ncceflaiy 
to  enable  the  feme  to  marry  ;  whence  a  fine  was  ge*^ 
nerally  paid  on  that  event.  (See  Co.  Liit.  117.  b, 
139.  b.  I40.  a.  Sttlliv.  lea,  xxir.  p.  227.)  Such 
approbation  was  equivaleot  to  an  adnniffioo  of  the 
hufband  into  the  tenancy.  See  afite,  12.  N.XIL 
108.  (land*);  224.  N.XCVIl.  The  hu/band 
from  thence  became  feifed  or  pofTefied  in  right  of 
marriage^  and  was  to  do  the  fervices  to  the  lord« 
(See  Calib.  $2.  Cro.  EHt^.  149.  pi.  iSl)  From 
thefe  principles  it  (hould  feem  to  felbw  that  when 
once  a  perfon  became  fixed  ia  the  tenancy  by  mar^ 
riage»  no  admiOion  could  be  afterwards  necefiary. 
Sec  ante^  224.  N,  XC VII. 

NOTE   CXXXVII-   p.  290,  {b). 

It  is  now  fettled  that  executors  muft  be  8da>itted 
and  p^y  their  fine*  See  i  Burr.  206.  E^u-l  of  Bath 
V.  Abney*  • 

NOTE  CXXXVIIL    p.  290^  (/). 

See  Com.  Rep.  245.  and  2  fVilf.  14.  And  qnare 
of  the  aflertion  there  noticed,  as  the  lord  might  have 
been  compelled  to  admit  by  mandamus.  See  ante^ 
157.    N.  LXXII. 

But  it  is  faid  that  if  the  lord  accept  a  furrendcr, 
and  the  furrcndcrec  enter  in  confcqucnce,  and  after- 
wards the  lord  ouft  him  before  admittance^  an  adioo 
would  lie  againll  the  lord  s  becaufe  he  ihall  not  take 

advantage 
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advantage  of  his  own  wrong.  2  fFil/.  15.  There 
does  noc>  ais  this  cafe  is  put^  a^ppear  any  title  in  the 
lord  %o  enter;  his  tena^y  is  full;  the  furrenderor 
continues  tenanc  to  hino.  The  furrenderee  entered 
with  the  confent  of  the. furrenderor^  he  is  not  there- 
fore a  trefpafler  as  to  him  i  he  muft  be  confidered  at 
leaft  as  his  tenanc  at  will,  and  therefore  no  difleilbr  of 
the  lord.  The  lord  is  not  injured  by  his. occupancy  ; 
he. is  compellable  to  admit  himi  and  in  the  mean 
time  the  furrenderor  is  mfwerable  for  the  fruits  of  the 
lenancy.  -  The  lord  ^n  have  no  more  fight  to  enter 
and  cult  the  tenant  at  will  of  his;  copyholder^  than  to 
estpulfe  the  copyholder  him&If :  If  he  does  fo^^  h? 
would,  I  conceive,  in.  either  cafe^  be  fubjeft  to  an 
aftion  as  here  ftated.    See  anie^  157,  {fi). 

NOTE   CXXXIX.  p.a9i.  (»). 

The  heir  may  enter  and  leafe  before  admiffion  (fee 
ante^  162.  (z);  985.  {p)  y  and  it  fhooldfeem  that  of 
confequence  the  huiband  of  the  heireJTs  might  do  fo. 
(See  anti,  289.  N.  CXXXVI.)  But  it  muft  be 
here  underftood  of  a  leafe  which  is  warranted  by  the 
cuftom  without  licence ;  for  if  the  lord  grant  the  huf- 
band  fuch  licence,  it  might  amount  to  an  admittance, 
and  fo  be  without  the  intent  of  the  cafe. 

NOTE   CXL.   p,29i.  {n). 

Debt  or  indebitatus  ajfumfjtt  will  lie  for  a  fine. 
See  BougL  727.  and  notes.  3  Burr.  17 17.  and 
fofi.  308.  (w). 

And  fuch  adion  is  not  within  the  ftatute  of  limita* 
tions.    See  antCy  178. 

NOTE 
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NOTE  CXUj  p-apa.  (p). 

The  lord  cannot  cooipel  the  heir  to  accept  die 
copyhold ;  he  can  only  nnake  proclaouttioa  for  him 
CO  come  in  and  be  admitted  i  and  if  he  do  noc  dasm 
within  the  time  prefcribed  by  the  law  or  coftooi,  he 
may  feize  the  lands :  And  fee  th^  cafe  of  Clayton  tr* 
Cookes,  iAiL  449*  and  alio  3  Pr.  Wms.  151. 

In  fome  manors^  wher^the  cuftooi  is  for  lands  10 
ddcend  after  the  manner  of  gavelkindj  it  often  occura 
hi  pr^Aice  thttthe  heir  will  not  accept  his  portion^ 
na  hoc  being  worth  the  fiaes  and  {tfi% :  The  eftate  be- 
eomes  at  fength  £>  divided  and  fubdivided  as  to  be 
frequendy  ftitcened  into  trifles,  and  the  fhait  of  the 
individual  unwotthy  of  acceptance  under  cIk  accuf* 
tonned  dues. 

If  the  heir  declines  admiffion,  there  can  of  necefllty 
be  no  fine  payable  to  the  brd ;  fince  adoiiOioa  is  the 
caufeof  thefine,     ^ttante^  *i\%. 

Without  entering  into  the  controverfy  whether  co- 
* '  pyholders  were^  or  were  not,  originally  villeins  (fee 
4Me^  156.  N.  LXVn.)  ;  yet  we  may  here  obferve, 
that  perfons  of  that  order  of  men  were  once  in  fo  ab- 
je£t  a  flavery,  even  in  this  ifland,  and  that  long  after 
the  Norman  aera,  as  to  hold  lands  abiblutely  at  the 
will  of  their  lord,  without  the  power  of  quitting  them 
but  by  his  permiflion.  See  i  BL  Law  Traffs,  119. 
&c.  i  BL  Cmm.  93.  cb.  6.  and  fee  alfo  Sir  Tb0. 
SmiilfsCmmnenvmlfb,  b.  j»  c«  lo. 
.  There  were  otl^ers  who  wer4  not  quite  fy  dependent 
upon  the  will  of  their  mafters,  but,  though  they  held 
nc  f  heir  will,  could  relinq\U£h  their  lands  if  chey.ghofe 
to  do  {q.    Ibid^  and  fee  Stuar$'s  Dff.  p.  5.  £  a. 

There 


'j^SiTE^  AND  ILLUSTRATIONS.  4«3 

There  was  yet  a  third,  clafs  who  enjoyed  greater 
l^ivileges^ '-  and  who  could  not  have  been  amoved 
^ff cm  their  tenancies  while  they  perforaicd  their  fer- 
Viccs  and  ret«riiis.     i  Bl.  TraJSs,  12a,  &g. 

NOTE   CXLIL    p.  292.  (j). 

Foit  otherwife  the  lords  might  alien  as  often  aS 

they  pleafed^  and  lb  opprcfs  the  tenants  by  the  mul- 

.  titude  of  fines.    See  Co.  Litt.  59.  b.  and  the  cafe  of 

the  Duke  of  Somerfet  v^  France  G?  aL  1  Strange,  654, 

The  cuftom  can  thcrerore  be  only  fupportcd  when 

the  change  of  the  lord  is  by  the  ad  of  God* 

NOTE   CXLin.    p.  292.    (r). 

It  Ihould  feem  that  no  fine  whatever  can  be  due 
from  the  c(^y holder  of  common  right.  It  appears, 
leven  on  admifiionj  to  be  dependant  upon  cuftom.  la 
many  manors  there  is  no  ^nc  due  on  the  admiflion 
of  an  heir-at*law.  .  See  3  Durnf.  and  Eafi,  162. 
Kihh.  103.  b.  DougL  725,  &c.  1  Frcem.  496*' 
fU  670.     . 

NOTE    CXLIV.    p.  293.    (/). 

It  Ihould  feem  from  the  reafon  of  the  thing,  that 
an  infant  became  capable  of  forfeiting  when  he  was 
out  of  ward.  At  that  time  he  was  necefiarily  fuppofcd 
able  to  govern  for  himfelf,  and  therefore  amefnable 
for  ^s  afts*  Sir  Edv>»  Coke  fays-  {Copyb.  f.  59.), 
*'  An  infant,  that  is  under  the  age  of  fourteen,  is  un- 
able to  forfeit  his  copyhold,  becaufe  he  wanteth  dif- 
cretion  (fee  Litt.  f.  59.)*  and,  till  then,  he  is  to  be 
in  ward  to  the  next  of  his  kindred,". &c.  Till  the 
age  of  fourteen,  therefore,  the  management  of.  jhis 

I  i  lands 
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lands  was  in  cithers9  whofe  ads  could  not  prgoActf 
hinm,  nor  be  prcfunied  to  do  injury  to  the  lord.  At 
fourteen  he  took  upon  himfelf  the  government  of  the 
tenements  -,  and,  of  confcquence,  one  would  prefumej 
became  refponfible  for  his  ads. 

But  though  the  infant  copyholder,  or  tenant  in 
foccage,  was  out  of  ward  at  fourteen ;  the  perfbn  who 
held  in  chivalry  cpntinued  under  his  guardian  till  twenty- 
one.  (See  the  Introd.  xvii,  and  p.  439,  &c.)  Refpon- 
Ability,  therefore,  did  not  attach  on  the  military  tenant 
till  one-and- twenty.  The  law  at  length  extended  the 
age  of  refponfibility  to  twenty-one,  in  the  cafe  of  all 
infants.  Hence  there  came  a  chafm  or  vacuum  in 
the  inftances  of  tenants  in  fbccage,  and  of  copy- 
holders :  At  fourteen  they  had  the  diredion  of  their 
lands,  and  yet  were  not  amefnable  for  their  ads  till 
feven  years  afterwards !  From  cauftfs  how  remote  do 
circumftanccs  of  .the  firft  importance  arifc!  Who 
could  have  conceived  that  fuch  would  have  been  the 
efFcd  of  a  change  of  armour  ! 

The  tenant  of  lands  held  by  copy,  after  attaining 
fourteen,  makes  a  Icafe  not  warranted  by  the  cuftom : 
What  is  the  lord  to  do  ?--^SJ)all  be  enter  aa  for  ja  for* 
fciture?— The  law  fays, \att  infant  under  twenty-one 
is  not  bound  by  fuch  leafe :  .He  may,  at  Icaft^aiond  it 
when  of  age.  But  it  would  be  replied.  Is  it  not  a 
leafe  till  he  does  avoid  it  ?— Our  author  therefore  fays. 
That  it  feems  the  lord  may  enter,  as  for  a  forfdture, 
during  the  nonage,  and  hold  till  the  infant  difaffirm 
the  leafe*  But  it  (hould  fcem,  from  the  obfervacjon 
oT  Lord  Mansfield,  in  the  cafe  of  Zouch  d.  Abbot  '0. 
^^arfons  (3  Burr.  .1807,  8.),  that  as,  in  cafe  the 
leafe  here  niadc  by  the  infant  Ihould  be  deemed  ^o^^d 
till  avoid'arice,  the  eftatc  Would  be  fubjcd  to  forftirure; 

fuch 
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luch  Icafe  (ho'uld  be  conlklered,  Dot  as  voidahie  only^ 
but  as  abfolutely  void  ab  initio.  And  it  (hould  there- 
fore feeiDj  that  the  lord  <cannot  be  juftified  10  entering 
.at  all;  . 

As  the  privilcgfe  of  the  infant  of  avoiding  or  affirm-- 
ing  his  a£ls  when  of  age,  is  given  him  by  the  law  for 
bis  ben^t^  it  mud  be  evident  that  the  reafoning  of 
LordMansfidd  was  juft.  There  could  be  no  advan- 
tage to  the  infant  in  confidering  this  leafe  as  voidable 
only,  and  fo  preferving  an  option  when  of  age» 
Should  he  affirm  the  leafe,  it  would  immediately  be  a 
forfeiture  of  his  copyhold;  and  the  lord  would  have 
nothing  to  do  but  tp  retain  the  lands.  If,  therefore, 
there  could  be  no  benefit  from  affirming  the  leafe, 
where  is  the  utility  of  his  option  ?  If  his  only  advan- 
tage would  be  in  its  avoidance,  why  fhould  the  law 
jnot  confider  it  as  void?  Its  only  reafon  for  dcenriing 
a  ieafe  voidable  is  for  the  benefit  it  may  yield  to  the 
infaoti  but  here  no  benefit  can  arife. 

NOTE    GXLV.    p;  294.  («). 

It  can  only  be  done  without  eventually  ^  /.  e.  in 
t&fe  the  lord  refbfe  the  condition  (tipulaced.  An  op-> 
tiort  is  given  him ;  he  may  accept  the  ten  yeari  rent, 
and  ic>  granc  his  licence. 

l^OTE  dXLVI.  p.  295.  (iv). 
But  the  pofition>  that  a  furrcndcr  is  to  be  con- 
ftrued  liberally^  and  not  as  a  deed;  was  denied  by 
Holty  C.  J.  who  faid  tliat  the  opinion  in  Popbam  was 
of  no  authority  ^  for  it  is  among  the  additional  cafes; 
and  not  reported  by  Pcpbam  himfclf  1  and  there  is  no 
mention  made  of  it  in  the  report  of  the  fame  cafe,  in 

1 1  a  Cro. 
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Cro.  Jac.  434.     'Sec  i  P.  Wm^.  16.    Fifher  and 

.  Wigg. 

It  was  held,  in  the  cafe  of  Filher  and  Wigg 
(i  P.  Wms.  14,  I  Lord  Raym.  622.  2  Vef.  257.)* 
by  two  juftices  (Turton  and  Gould)  againft  HoIi,C.J. 
that  a  furrcnder  (hould  be  conftrued  favourably,  and 
not  fl:ri6tly  as  a  deed  at  common  law.  And  Z^n/ 
Hardwicke,  in  the  cafe  of  Rigden  and  Vallier,  cx- 
prefled  a  greater  fatisfadion  with  the  arguments  of 
the  two  juftices,  than  with  thofe  oi  Lord  Holt  (ice 
3^/*.  734.  2  Vef.  256,  7,  See  alfo  i  fVilf.  341, 
and  Cowp.  660.)  :  Though  he  fccmcd,  in  that  of  Lo- 
vell  V.  LovcU  (3  Aik.  1 1.),  to  be  of  Lord  Holies  opi- 
nion, that  a  furrender  (hould  be  conftrued  as  a  deed : 
But,  in  the  caie  of  Rigden  v.  Vallier,  he  made  a  dif- 
tinftion  between  words  of  limitation,  and  words  of 
regulation  or  modification  of  the  eftate.  Sec  2  Vef.  257. 
3  Atk.  734. 

The  principle  of  Fifher  and  Wigg  has  been  recog- 
nized in  later  cafes  (fee  Cowp.  660.  and  i  lVilf.,24-^*)' 
though  that  in  Idle  t;.. Cooke,  is  direftly  oppofite: 
Which  was,  that  a  furrender  fliould  be  taken  as  a 
deed,  (i  Pr.  fVms.  70.  i  Salk.  620.  2Lord  Rajm. 
1 144;  and  fee  2  Atk.  xoi.  where  it  was  adopted 
by  fVrigbt,  J.) 

In  the  cafe  of  Wright  d.  Burrell  v.  Kemp 
(3  Burnf.  and  Eajl,  470.),  Lord  Kenyon  faid,  «  There 
is  no  doubt  but  that  a  furrender  is  confidered  as  a 
common  law  conveyance,  and  is  not  entitled  to  the 
fame  favourable  conftrudlion  as  a  will ;  And,  there- 
fore, unlcfs  the  furrenderor  has  ufcd  the  language 
which  will  confer  a  legal  eftate,  it  cannot  be  confer- 
red.  In  deeds,  certain  legal  phrafcs  muft  be  ufcd  in 
order  co  create  certain  cftates,— -as  the  word  «  heirs'' 
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to  create  a  fcc^— and  "  heirs  of  the  body"  to  create 
an  eftate  tail :  But,  beyond  that,  I  would  fay,  with 
Ijord  Hardwickey  that  there  is  no  magic  in  parti- 
cular words,  further  than  as  they  (hew  the  intention 
of  the  parties."  And  AJbhurfi^  J.  faid,  "  The  inten. 
tion  of  the  furrenderor  muft  prevail,  unlefs  it  is  con* 
trary  to  any  rule  of  law :  We  muft  colled  the  inten« 
tion  of  the  parties  in  deeds  as  well  as  in  wills;  to  give 
efieft  to  which,  the  word  or  may,  in  both  cafes,  be 
equally  conftrued  into  and^  And^  accordingly,  in 
the  principal  cafe,  the  court  conftrued  the  word  or 
into  and^  in  order  to  effedtuate  the  intention  of  the 
furrenderor. 

And  thus  the  law  appears  to  be  fettled  upon  very 
rational  grounds ;  and  the  queftion,  on  which  there 
feems  to  have  been  fuch  a  contrariety  of  opinion,  to 
be  now  at  reft. 

NOTE   CXLVII.    p.  295.  (;r). 

^4^re^  Is  not  a  leafe  made  with  licence  for  fe* 
veral  years,  as  much  an  eftate  at  common*  law  as  a 
leafe  for  one  year  without  licence  ?  See  3  Leon.  69. 
fh  106.    Bull.  N.  P.  107. 

NOTE    CXLVIII.    p.  296.  {y). 

Aif  p  if  a  leafe  be  with  licence,  it  may  be  as  well  in 
the  hands  of  creditors  as  in  the  leflee's  hands  i  as  fuch 
leafe  may  be  legally  afligned  ad  infinitum^  without  any 
new  licence,    See  poji.  29^* 

NOTE   CXUX.   Pt296.  C^*). 

!^U4tre,  Whether  a  leafe  with  licence  may  not  be 
extended^  for  the  reafons  given  in  the  preceding 

113  notes? 
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notes  ?  Copyhold  lands  in  general  are  hot  extend^ 
ible>  as  otherwife  a  new  tenant  would  be  introduced 
without  the  confent  of  the  lord :  Bur^  in  this  cafe;, 
where  the  leafe  niay  be  affigned  without  licence,  and 
where  the  Icflbr  continues  tenant  to  the  lord  in  whofe 
hands  foever  the  term  may  chance  to  be^  does  not  the 
reafon  againil  extending  them  fail  ?  But  fee  f^fi* 
327.  contra^  where  Rolle  is  cited.  (Sec  i  R^li  Abr. 
888,     Execution  (M),  fU  3.) 

NOTE  CL.    p.  298.  {%). 

See  the  ftatute  4  Geo.  2.  c.  28.  f.  5.  which  gives 
tp  **  all  and  every  p^rfon  and  perfons,  bodies  politic 
^nd  corporate,  the  like  renpedy  by  diftrefs  apd  falc 
in  cafes  of  rent-feck,  rents  of  affizc,  and  chief-rents/ 
payable  within  the  time  therein  fpecified  or  thereafter 
to  be  created,  as  in  rent  refcrved  on  leafe/*  As  this 
ftatute  en^^s  fo  generally,  that  all  perfons ihiUl  have 
the  power  to  diftrain  in  cafe  of  rents-feck,  without  anjr 
qualification  whatever,  without  alluding  to  any  parti- 
cular kind  of  property  out  of  which  &ch  rems^feck 
Were  to  ifTue,  without  referring  to  the  qucftion^bk 
words,  <^  lands,  tenements,  and  hereditaments;*'  aiMJ^ 
more  efpecially  as  it  is  a  remedial  law^  it  fliould  feem 
that  copyholds  are  equally  within  its  influence  as  free^ 
holds  arc. 

But  note,  copyholds  were  not  within  the  ftatute 
32  Hen.  8.  c.  37.  cmj)Owering  executors  to  diftrain^ 
Sec  Bull.  N.  P.  55—7.     2  Efpin.  N.  P.  19—23. 

NOTE    CLI.    p.  299.  (^). 

The  reafon  is  that  the  licence  is  abfolqtely  at  an 
end  on  the  alienation  of  the  manor }  for  k  was  only  a 

ferjond 
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fe^Msl  diipcnIatioQ  {ante^  203*)  •  But  the  leafs  is 
n^  afiefted  by  fuch  alieaacionj  fince  it  is  equally  bind* 
ing  in  whoie  hands  foever  the  manor  may  be.  If  the 
leOee's  felling  of  timber^  or  licenfing  his  tenant  fo  to 
do>  was  no  forfeiture  before  fuch  alienation^  it  could 
not  poflibly  be  fo  after  it,  as  bis  intereft  and  powers 
Cancinued  exadly  the  fame. 

NOTE   CLIL    p.  299.  {b). 

See  Cro.  Eliz.  462.  pL  8«  ace.  But  it  is  faid  that 
fuch  licence  may  be  on  a  condition  fregedenf  i  be- 
caufej  in  that  ca(e>  it  does  not  properly  operate  as  a 
licence  till  the  condition  be  performed.  See  6  Viner^ 
Copyh.  (N.  e),  fl.  i.  in  margin,  cites  Popbam^ 
19^1  6. 

NOTE   CLIII.    p.  1^9*  (0. 

That  fuch  licence  would  be  good  againft  the  lordy 
fee  Hutt.  1 01,  2  i  and  fee  Finer ^  Copyh.  (N.  e),//.  5. 
and  margin. 

So,  in  cafe  the  copyholder  had  forfeited  or  furrenr 
dered,  the  leafe  would  have  bound  the  lord.  See  Hnft. 
and  Vinery  as  above. 

And  theie  cafes  are  with  reafon :  For  if  the  Ipafe  be 
made  with  licence,  which  is  the  aft  of  the  lord,  why 
fliould  he  not  be  bound  ?  And  would  it  not,  in  the 
other  cafes,  be  unjufl:  that  the  copyholder  fbould,  by 
his  own  aft,  deftroy  the  eftate  he  had  granted  P 
Hence  it  is  faid  in  Hutton^  that  a  cudom  to  defeat  the 
term  by  the  copyholder'5  furrendcring  up  his  eftate> 
would  not  be  good. 

If  a  freeholder  makes  a  leafe  for  years,  and  diet 
without  heir,  the  leafe  (hall  bind  the  lord  who  takes 

^i  4  b/ 
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byefcheat.   F.N.B.i^i.F.  aai.  B.    8C«.45. «. 
and  ante,  34.  {b). 

^      NOTE   CLIV.    p.  300-  (d). 

But  it  has  been  fince  determined>  that^  by  z 
grant  of  the  freehold^  the  copyhold^  though  entaikdj 
would  be  extinguilhed.  3  Pr*  f^^^*  9*  I^unn  v. 
Green. 

NOTE   CLV.    p.  301.  (*). 

But  qUiere.  of  this  ?  as  fuch  deed  of  releafe  would^ 
it  (bould  feem,  be  confidered  as  a  furrender,  and  ope- 
rate as  fuch.  See  Tqucbfi.  8 2. 306.  BmU.  N.P.m. 
CrOp  Jac.  696,  pi.  9*  2  Roll.  Air.  494.  Surrender 
(C),  fl.  I.  (G)  and  (H);  and  cafe  of  Goodtitlc 
4iy  Edwards V.  Bailey^  Co'u^p.  597  i  and  foft.  311,  i2, 

NOTE   CLVI.    p.  302.  (1). 

The  cafe  in  Huttpn  is  that  of  Blemnoerhailct  t^ 
Humberftone  (p.  65.)  ;  and  there  is  a  confufion  ia 
that  report :  In  the  firll  part  of  the  cafe  it  is  fidd  to 
have  been  refolved,  that  the  copyhold  tvas  extinguifli- 
ed ;  and  at  the  end^  that  it  was  agreed  that  the  copy- 
hold was  not  cxtinft,  but  that  the  lord  might  grant  it 
again  de  novo.     See  Sir  Will.  JomSy  41.  pL  2. 

The  truth  fcems  to  be,  that  by  the  bargain  and 
>  Talc  the  copyholder's  eftate  was  determined,  was  re* 
linquifhed  or  returned  to  the  lord  j  but  that  the  na- 
ture of  the  copyhold  was  not  changed  by  fuch  bar- 
gain and  fale,  fo  that  it  might  again  be  granted  by 
copy,  as  its  demifable  properties  were  not  dcftrbyed. 
See  4  Co.  3i.  a.   Frenche's  cafe*     i  Roll.  /ihr.  498, 

Copyh, 
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Copyh.  (B),  fl.  1.     Cro.  Qar.  5^1 1  ami  fee  alfij 
Pougl.  710,  730. 

NOTE    CLVII,   p.  305.  («)• 

Sbe  tf»/ft  246.  N,  CVIL  265.  {x). 

In  fome  manors  there  is  a  cuftom  for  the  perfoa 
firft  named  in  grants  for  lives  to  defeat  the  eftate  of 
thofe  in  remainder.    Sec  Lord  Raym.  999. 

^^ere.  Whether  the  acceptance  of  an  eftate  by 
liveryj  by  the  firft  taker,  would  not  defeat  them  in 
fuch  cafe.  Se4  vide  Raym.  uHJufra^  and  ante^  246. 
N.  CVII. 

NOTE   CLVIIL  p.  305.  (0. 

RoUe  fpeaks  of  this  more  dubioufly :  He  introduces 
it  with  an  ^^uncorejembk:'  {Dtfirejs  (I),  fl.  J2.)  Yet 
he  fiiys  (jpl.  ^^•^  ^^  ^  ^^^^^  ^^^^  b^  could  not  diftrain 
the  beafts  of  the  copyholder  had  the  rent  been  by 
grant,  or  amy  wife  except  by  prefcription ;  and  fee 
fqfi.  328. 

NOTE    CLIX,    p.  307.  (j). 

Ik  Leonard  it  is  faid,  per  curram,th2it  he  was  tenant 
at  will,  and  not  a  difleifor  of  the  copyholder  who  had 
the  land  by  defcent;  becaufe  he  came  in  with  the  ap- 
probation of  the  lord,  (3  Lff^».  210.  ca,  274.)  He 
could  not  have  been  a  diffcifor  of  the  lord  for  the 
reafon  alleged:  And  a  copyholder, not  having  the  free- 
hold in  him,  cannot  properly  be  faid  to  be  difleifed. 

And  it  ihould  fcem  that  the  heir  of  the  copyholder 
who  died  feifed  might  have  juftified  entering  on  him 
who  was  wrongfully  admitted,  or  even  on  his  heirj  for 

the 
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the  dying  ieifed  of  a  copyhold  will  not  tott  an  entry. 
Sec  Cro.  Jac.  2^.  pi.  10.  and  ante^  281.  N.  CXXIX»- 

NOTE    CLX.    p.  308.  (j). 

If  there  be  no  cuftom,  it  is  faid  that  the  gpardiaa 
in  foccage  (hall  have  the  copyhold  lands  of  the  infant. 
Sec  antiy  293.  N.  CXLI V.  2  Roll  Abr.  40.  Gardim 
(P),pl.  I.  Harg,  n.  (13)  to  Co.  Ulf.  89,  a.  Po^. 
329 ;  and  fee  alfo  2  Fe/l  303. 

See  now  too  the  ftat.  9  Geo.  c.  2^,  qf  infant  cppy* 
holders  J  and  3  Burr.  17 17. 

NOTE    CLXL   p.  308.  (/). 

/•  e.  To  his  owp  ufe  without  account.  See  the 
cafes  cited  in  the  margin.  This  is  upon  the  principle, 
that^  as  the  infant  is  incapable  of  doing  the  fervices^  the 
lord  ihpuld  take  the  profits  in  order  to  find  others  to 
dp  them.  See  the  In/rod.  xvii.  Watkins  on  the  King*s 
title  as  guardian  of  the  Dufby  of  Cornwall.  Cartbew. 
45.  and  antey  230,  1.  442,  3.  N,  C.  CI. 

So,  the  guardian  in  Chivalry  took  the  profits  to  bis 
own  ufe,  fubje£t  to  the  bare  maintenance  of  the  ward: 
See  Sulliv.  left.  XII.  p.  123.  Harg.  n.  (n)  to 
Co,  Litt.  88.  a.  It  was  otberwiie  as  to  a  guardian  in 
foccage;  for  he  was  accountable  to  the  infant  when  of 
age.  See  Litt.  f.  i^3>  and  Co.  Litt.  89.  a.  And 
it  fhould  be  remembered,  that,  as  the  lord  has  the  cuf* 
tody  of  the  infant  only  hy  cH^^^t^^  ^^^  cuftom  muft  be 
j^f  iftly  purfucd. 

NOTE    CLXII.   p.  310.  (tf). 
See  Lex  Cuji.  ch.  35.  p.  323,  &c.    which  cites 
Pycr  V.  Dyer,  44  Eliz. 

AbUl 
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A  bill  will  not  He  in  equity  for  an  individual  copy-i 
holder  to  he  relieved  againft  an  excefiive  fine ;  it 
bjcing  the  province  of  a  jury  at  conimon-law  to  deter- 
mine as  to  the  reafonablenefs  of  it.  But»  in  ord^r 
to  avoid  a  multiplicity  of  fuitSi  a  bill  may  be  brought 
to  fettle  a  gineral  fine,  payable  by  all  the'  copyholder* 
of  a  manor.   See  3  Pr.  fFms..  155.  Cowper  v-.Clcrk* 

NOTE   GLXIIL   p-3io.(*). 

EoiTiTY  will  not  relieve  againft  a  voluntary  for- 
feiture, nor  unlefs  a  compenfation  can  be  made  to  the 
Iprd :  See  the  cafe  of  Sir  H,  Peachy  v.  Duke  pf  So- 
merfet.  PreaJ.  in  Cbanc.  566.  i  Stra.  447.  S.  C^ 
6  Vinery  Copyh.  (D.e},  pi  9.  S.  C.  and  Ibid.  (E.d). 

Or  in  c^fes  where  the  a^  of  the  tenant  is  in  itfclf 
indifferent^  though  amounting  to  a  forfeiture  at  law  $ 
as  in  the  cafe  of  a  quaker  refufing  to  take  the  oath  of 
fealty,  &?c.  See  Prec^d.  in  Cbanc.  574.  and  Viner^ 
Copyh.  (E.d), i)/.  8. 

NOTE   GLXIV,   p:3ii.  (^). 

Dower  at  common  law  \%  of  thofe  lands  of  which 
the  hufband  was  folely  fcifed  of  an  eftate  of  freehold 
^nd  inheritance  at  any  time  during  the  coverture  t 
{Utt.  f.  3$,)  So  of  dower  in  gavelkind-lands  by  the 
c:i]ftom  of  Kent.  {S^Robinf.  Gavelk.  hr,  2.  c.  2.  p. 
172.)  But  a  widow  can  only  claim  her  free-bench  of 
copyhold-lands  when  her  huflband  dies  Jeifed.  Sec 
tartb.  275.  2.  VeJ.  633.  and  638.  2  Atk.  526. 
((Owp.  4fi\.  Poft.  321,  &c. 
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NOTE   CLXV.  p.  3t2.(^)- 

Copyholds  are  neither  within  the  ft«t«  of  Him,  8. 
orCar.  %.  ^  to  frills.  They  pafs  by  the  farrender  s  and 
the  will  fs  no  more  than  a  teftamentaxy  dedaratioo  of 
the  ufes  on  fuch  furrender  $  and  it  will  operate  as  fiich 
though  not  attefted  by  any  witnelfes.  See  Harg.  n. 
(i)  and  (3)  to  Co.  Lilt.  iii.  b.  and  %  dtk.  37. 
Tuffnell  V.  Page,  and  i  Fi/.  a%$.  ac€. 

NOTE   CLXVL   p.  322.  (z)- 

That  fuch  a  cuftom  is  goodj  fee  a  BrawnL  liZ. 
GodholL  ca.  22*  Moorey  123.  €a.  268.  and  fee  aUo 
3  Litm.  Si.  ta.  122.  and  Brookey  Devi/e,  34.  See 
4Ctf.  61.  a.  and  b.  conn'ai  and  Co.  Copyb.  {.JS^Traffs^ 
79.  dut.  And  fee  the  cafe  of  Taylor  v.  PhilipSj^ 
I  ytf.  229.  in  which  Lord  Hardwicke  fcemed  inclined 
to  think  diat  fuch  a  cuftom  might  be  fupported. 

In  the  cafe  of  Taylor  v.  Philips  the  hudMind  was 
prefent  when  the  wife  furrendered^  and  confequeotlys 
his  confent  was  implied :  But  it  has  been  detcrnoincd 
that  a  cuftom  ibr  a  feme  covert  to  furrender  witbimi 
fuch  confent  is  abfolutely  infupportable.  a  fFilf.  !• 
Stevens  d.  Wife  v*  Tyrrell  j  and  fee  ante^  277,  N% 
CXXVIIL 

NOTE  CLXVIL  p. 322.  (a). 
And  fee  Lex  Man.  1449  5.  cafe  of  Allen  v.  Boothi 
ace.  Yet  fee  the  ftat.  i  Ed.  6,  c.  12.  f.  17.  which 
enafta  that  the  wife  ihall  not  lofe  her  dower  though  the 
hufband  be  attainted,  convifted,  or  outlawed  (except 
for  treafon;  fee  5  and  6  Ed.  6.  c.  ii*  f.  13,);  any 
fiatute,  law,  ujage^  or  cuftom  to  the  contrary  nocwith- 
fianding. 

And 
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And  therefore  qu^e  as  to  the  cafe  cited  by  our  Au- 
thor from  Winch y  which  does  not  feem  entitled  to  any 
credit.  See  Harg.  n*  (5)  to  Co.  Liti.  41.  a.  See  aUb 
Hard.  434.  contra. 

And  note^  that^  in  kme  nuinorst  copyholds  were 
not  forfeited  for  felony,  even  before  that  ftatute;  and 
where  the  heir  did  not  lofe  the  inheritance,  the  widow 
did  not  lofe  her  dower.  See  ^ayh  on  Gavelk.  ch.  9« 
Robinf.  onGavelk.  b.  2.  c.  4.  p.  230. 

NOTE    CLXVIIL   p- 304- (^). 

A  WOMAN  may  be  of  the  homage  in  a  cuftomar^ 
court;  and  even  in  a  court- baron  to  prefent,  &c.  BuC 
Ihe  ihall  not  fit  as  a  judge  to  try  ifTues^  &c.   See   ' 
ulnfi.  119.  andM/<,  11.  N..X. 

NOTE  CLXIX.  p.  324.  (/). 
CopTHOLDE&s  owe  no  fuit  to  the  court^baron  as 
contra-diftinguiihed  from  the  cuftomary-court,  nor  can 
they  a&  there  in  the  capacity  of  fuitors.  The  fuitors 
to  the  court-baron  muft  he  frank-tenants.  If  the  lord 
has  two  or  more  frank-tenants  holding  of  his  manor, 
he  may  oblige  them  to  attend : — If  he  has  not^  he 
cannot  hold  fuch  court.    See  ante,  2 1  o. 

NOTE    CLXX.    p.  325.  (b). 

Who  can  read  of  fuch  a  cuftom  without  being  im-' 
mediately  reminded  of  the  Retrait  Feodal  and  the 
Retrait  Lignager  on  the  alienation  of  the  fief^  which 
took  place  in  fo  many  countries  -,  and  indeed  of  the 
jus  retrains  which  was  known  to  fo  many  more  ? 

"  In  many  countries  (fays  Mr.  Butler)  where 
the  tenant  fells  his  fief>  she  lord  has  zjus  retraSus^  or 

retrait 
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feirait  feodal^  by  which  he  has  a  right  to  becbnv^ 
htmfelf  the  purchafer  of  the  fief  on  reimburfing  tht 
ftraoger  the  price  paid  by  him  for  the  porchafe  of  ir^ 
and  the  cofts  attending  the  purchafe.  In  many  coiid- 
tries  alfb^  the  right  of  the  heir  is  confulted  by  giving 
him  the  retrdit  ifgnager,  by  which,  when  a  fief  is  fold, 
a  relation  of  the  vendor,  within  a  certain  degree  of 
parentage,  may  entitle  himfelf  to  repurchafe  the  fief 
by  an  offer  of  the  purchafc*  money,  interefl:,  eofts,  add 
cxpences,  or,  as  it  is  termed  in  the  writ,  OJre  de 
hour/Cj  deniers^  loyaux  c&Utts  a  parfaire.''  N.  (i)  to 
Co.  LitL  64.  a.  C  V.  (6).  See  alfo  Dalrymp.  Fiodal 
Property^  ch.  3.  f.  i»  p.  88.  znd  pqfi.  30,6.  Kaimsi 
Hift.  Law  Traffs,  tn  IIL  p»  112.  and  443. 

NOTE  CLXXI.  p.  327.  {q). 
The  fine  fhould  certainly  be  proportioned  to  the 
probable  duration  of  the  lives  of  the  ceftui  que  vies. 
The  lord  would,  in  this  cafe,  be  compellable  to  admit 
the  heir  of  the  deceafed  tenant,  according  to  the  defig- 
nation  of  his  own  grant.  And  though  the  court  w6uld 
not,  on  the  application  for  a  mandamus  to  admit,  give 
any  opinion  refpe£ting  the  reafonablenefs  of  the  fine 
(fee  2  Durnf.  and  Eafi^  485^.)  j  yet,  if  it  fliould  be 
confidered  as  unreafonable  on  afieflTment,  the  tenant 
might  juftify  a  refufal  to  pay  it;  and  the  court  would 
equally  interpofe  and  aid  him,  as  on  a  common  ad- 
m>ffion  on  a  ftrift  defcent. 

NOTE   CLXXIL    p.  330,  (a). 
It  has  been  adjudged,  that  the  ftatute  of  Car.  a. 
does   not  extend  to   copyholds.     3  Levintz,  395. 
1  Lord  Raym.  132.     And  fee  Harg.  n.  (16)  to  Co. 
Lin.^S^.  a. 

The 
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The  ground  of  the  decifion  in  Leviniz  is  (Uted  to 

■*  be  the  prejudice  to  the  lord  which  would  otherwife  be 

*  occafioned,  as  it  would  infringe  his  privilege  of  ap* 

pointing  a  guardian ;   or,  at  leaft,  would  take  away 

the  cuftom  to  appoint ;  with  which  the  ftatute  did  not 

fceni  to  intend  to  interfere.     And  fee  Ij^rd  Raym.  ubi 

Jupra. 

If  there  be  no  cuftom  in  a  manor  to  appoint  a 
guardian,  we  have  feen  that  the  cuftody  of  the  infant's 
copyholds  belongs  to  the  guardian  in  foccage  {anle^ 
308.  N.  CLX.)j  and,  therefore,  though  the  appoint- 
ment by  the  father,  under  the  ftatute  of  Charles  the 
Second,  (hould  not  be  good  againft  thf  cuftom 9  yet 
might  it  not  be  fupported  againft  the  guardian  in 
foccage,  where  there  is  no  cuftom  to  interfere  ?  (And 
fee  a  JVilf.  129.  Roe  d.  Parry  v.  Hodgfon.)  And, 
as  copyholds  are  equally  within  a£ts  of  parliament 
as  freeholds  are,  where  no  prejudice  accrues  either  to 
the  lord  or  tenant .  (fee  tf;?/^,  164.  N.  LXXVIIL), 
might  not  this  ftat.  be  confidered  as  embracing  copy- 
holds, where  the  cuftom  is  not  concerned  ?  The 
rights  of  the  lord,  or  of  the  perfon  entitled  Jby  cuftom 
to  the  wardfliip,  ftiould  be  protefted ;  but  the  reafbn 
fails  as  to  the  guardian  in  foccage.  However,  as  the 
guardian  in  foccage  feems  entitled  to  the  cuftody  of 
the  ^c^>  notwithftanding  the  cuftom  (fee  page  329.), 
it  ihould  feem  alfo  that  the  father  may,  by  that  ftatute, 
appoint  a  guardian  to  the  perfon  of  his  child,  if  he 
cannot  affed  his  copyhold  property.  See  the  Statute 
I  a  Car.  2.  c.  24.  f.  8.  (2),  and  f  9.  / 

NOTE    CLXXIII.    p.  330.  (^). 
Co.  Copyb.  f.  25.     Yet  it  is  faid  that,  by  cuftom, 
a  copyholder  may  pay  a  relief.     Com.  Dig.  Copyh. 

(K.ii). 
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(K.  ii),  cites  Jtmes  (SirWilL),  133.     And  fee 

Perhaps  thefe  pofitions  may  be  thus  reconciled^ 
If  a  copyholder  pay  a  fine  on  his  admiOion  ,as  faeir^ 
it  would  be  abfurd  to  fuppofe  him  obliged  to  pay  his 
relief  alio:  For  wherein  does  the  relief  differ  from  the 
jBoe?— (See  ^tlntrvd.mvu^  and  ante^  24*  N.  XXIL 
155.  N.  LXVL  163^  N.  LXXV.)  But  if  he  pay 
M  fine  on  fuch  admiffion  as  beir^  (which  is  the  cafe 
in  many  manors^)  a  cuftom  for  him  to  pay  a  relief 
may  not  be  unresibnable. 

NOTE   CLXXIV.    p.33?*  (/> 

Kifct.  122.  a.     2  WilJ.  162.  ace. 

jlUter  of  tenants-in'-common;  as  they  haire  iereni 
eftates.    See  i  LordRaym.  6^1.     i  Pr.  Wms*  2U 

And  it  fhould  feem  thar^  in  cafe  of  coparceneni 
the  admifljon  of  one  would  be  the  admiffion  of  all  1 
they  all  being  but  one  tenant,  and  haring  but  one 
freehold  at  common-law.  See  3  Leon.  13.  €a.y>. 
Cro.  Car.  521.  Sfai.  Hibem.  14.  Hen.  3*  Bn.'Ob* 
farcen.  j.  TJu.  f.  241*     Co.  Lift.  1634  b.  &Cw 

But  when  one  coparcener  dies^  the  others  (or  the 

heirs  of  the  deceafed)  muft  be  admitted  and  pay  their 

fines  :  For  although  coparceners  take  but  one  cftate^ 

^  they  tran/mit  feyeral  to  their  heirs.     See  Cukb.  6^ 

Co.  Capyb.  f.  56.     Traffs,  130  j  and  ante,  73. 

So  of  tenants-in-common.  Co.  Cofyb.  f.  56. 
TraSs,  130. 

But  otherwife  of  joint-tenants :  for  when  one  joint- 
tenant  die8>  the  others  take  his  fharci  and  continue  in 
on  the  original  admiflfion.  See  Co.  Copyb.  ubi  fnp. 
Kit€b,  122.  a.    Fijher  on  Cofyb^  87>  88. 

3  NOTE 
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NOTE  CLXXV.  p.  331.  {£). 
See  Co.  Copyb,  f.  41.  The  ftrangcr  having  no- 
thing>  could^  of  confcquf  ncc,  furrender  nothing  to  the 
lord.  But  if  the  heir  accept  an  admittance,  know 
ingly,  according  to  fuch  furrendcr,  he  (hall  be  con- 
cluded ;  as  ic  was  his  own  a£t.  This  admiflion  would 
be  confidercd  as  a  new  grant>  and,  confequ'ently,  a  rt* 
linquiflinment  of  his  old  cftate.  And,  I  (hould  con- 
ceive, that  if  the  heir  had  been  admitted  before  the 
furrendcr  by  the  ftranger,  ic  would  have  made  no  dif- 
ference in  this  refpedt,  the  ftranger  having  no  more  in 
the  premifes  before  the  admiflion  of  the  heir  than  he 
could  have  had  afterwards ;  and  the  prefumption 
againft  the  heir  would  have  been  the  fame  ;  1.  e.  that 
he  had  relinquilhGd  his  old  cftate^  and  had  accepted  a 
new  one. 

NOTE  CLXXVI.  p.331.  (/)• 
Thb  grant  of  twenty  loads  of  wood  to  be  taken  by 
the  grantee  out  of  the  manor  of  Dale,  &c*  feems  more 
nearly  to  refemble  the  fiefs  de  cavena  and  de  camera 
than  any  thing  elfe  :  Thofe  we/e  permitted  at  a  very 
early  period  \  and  perhaps  thefe  grants  of  wood,  &c. 
are  to  be  fupported  upon  the  fame  grounds. 

The  fiefs  de  cavena  and  de  camera  were  grants  in 
the  nature  of  penfions  or  corrodies,  of  a  certain  fum 
of  money,  or  quantity  of  corn,  &c.  to  be  paid  or  de- 
livered, out  of  the  treafury  or  granary  of  Ihe  lord,  to 
the  grantees,  at  certain  times  mentioned  in  the  grant. 
See  Pleta^  lib.  2.  cap.  7.  P.  N.  B.  230.  &c.  SuHiv* 
left.  vii.  Butl.  n.  (i)  to  Co.  Litt.  64,  a.  f.  IL 
And  fee  alfo  Siuarfs  View  of  Soc.  in  Eur.  b.  i.  c.  a. 

f«  3-  P-  42,  3* 

KK  NOTE 
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NOTE   CLXXVIL    p. 33^  (w). 

"In  rcfped  of  the  damage  done  to  his  intereft  :** 
For  if  the  forfeiture  be  by  rcafon  of  any  aft  of  the  co- 
pyholder, which  is  injurious  only  to  the  tenant  for  lifej 
and  works  no  di(herilon  of  the  eftate,  the  lord  in  re- 
mainder can  nof  take  advantage  of  iu     See  M/e, 

249-  (^)- 

NOTE    CLXXVIII,    p.  334.W. 

The  courts  always  lean  againft  forfeitures.  But 
the  forfeiture  muft,  in  all  cafes^  be  known  to  the 
lord,  before  there  can  be  a  difpenfation,     See  anu, 

247- (0- 

See  further  of  difpenfation.  Com.  Dig.  Copyh. 
(M.  8).  l^iner,  Copyb.  (A.d).  Fijber  on  Copyb. 
ch,  12.     3  Dumf.  and  Eafi^  173, 

NOTE   CLXXIX.    p.3j8.  (O". 

Mr,  Hargrave  very  juftly  remarks,  that  this 
«'  Diftindion  in  Rolle  may  be  doubted,  for  the  cri- 
terion of  forfeiture  of  a  copyhold  by  alienation  feems 
to  be  the  aSual  faffing  of  an  unlawful  cftate,  to  the 
lord's  prejudice ;  And,  in  the  cafe  of  the  feoffment,  no 
intereft  can  pafs  till  livery  1  nor  is  it  (triiStly  true  that 
the  feoffee  may  at  any  time  perfccSt  the  conveyance, 
for  it  is  poflible  that,  before  livery,  the  feoffor  may 
revoke  the  power  of  attorney,  or  the  attorney  may 
die,  or  refufc  to  execute  his  authority;**  And  he  di- 
rcdls  us  further  to  3  Lean.  109.  and  Gadb.  269.  See 
n.  (3)  to  Co.  Litt.  59.  a. 
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A 

Abator  and  Abatement^ 

1.  Though  the  mulier  abates,  (after  defcent,)  the  iffuc  of 

baftard  eigne  has  both  the  right  of  poiIeffion»  and 
the  right  of  propriety.  Page  31. 

2.  For  the  law  cafts  the  freehold  on  the  iflue  before  bis 

entry,  or  before  the  mulier  can  abate,  31. 

3.  So  the  entry  of  the  younger  brother  does  not  abate  the 

elder  brother's  right,  28. 

4.  Nor  can  the  pofleffion  of  the  heir  be  abated  before  he  is 

a£lually  pofTefled,  45.     See  376* 
5;  Nor  {hall  the  heir  have  trefpafs  againft  the  abator  before 
entry,  45.     See  376, 

6.  Where  a  warranty  attaching  on  the  heir^  bars  bioi 

againft  abators,  intruders,  (jTf.  136* 

7.  See  alfo  Bajlardsy  DiffiiforSy  and  Entry. 

Abiyanct^^      I.  The  freehold  muft  not  be  in  abepnce,  370,  N.  XX. 

2.  On  a  leafc  for  years  to  A.  with  livery,  remainder  to  A.*s 

right  heirs,  the  freehold  is  in  abeyance,  (^c.  and  the 
remainder  void,  97,  98. 

3.  And  fo  if  limited  by  way  of  ufe  executed,  C^r.  for  thtf 

freehold  cannot  reft  in  abeyance  or  expectancy  till 
the  tenant  for  years  dies,  98. 

4.  If  tenant  in  tail  be  diileifed,  and  releafes  to  the  dilleifor 

all  his  right,  this  is  faid  to  put  the  eftate-tail  in  abey- 
ance, Ufc.   1 27,  and  n.  (a). 
5*  Parfons  feifed  in  right  of  the  church,  had  only  eftates 
for  life,  and  the  freehold^as  in  abeyance,  110^  &r. 
*  See  BiJbops» 

JifiofU'^       I.  AAion  ought  not  to  be  above  once  for  the  fame  thine. 
48. 
2«  But  feveral  anions  may  be  for  different  rights^  48* 
See  title  Courts^  ^rcfpafs^  &c« 


Adminiftration  of  InUjlates  Efiatt 

See  8«  1O9  and  Notes* 

KK  2  Jdmittanci'^ 
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jUmiiiW(er^  l.  A<Jfl?ittancc  into  the  feud,  Introd.  xvi,  345.  44.*;  3*  *' 

2.  Of  z\\  heir  at  law,  22.  iC)3t  230.  371,  N.  XXII.  41c; 

N.LXXV,  442,  N.  C:  \ 

3.  Of  a  perfon  by  marriage,  108.  ti).  460,  N.  CXXXVI. 

461,    N.CXXXIX. 
4*  Of  a  Copyholder,  when  necefTary,  and  when  not,   i8r. 
224.  289.  990.  410,  N.  LXIX,  429,  N.  LXXXm. 
460,  N.  CXXXVI,  CXXXVII.    Sec  448. 
5«  Admittances  ought  to  be  according  to  ihe  furrendery 

^^r.    192,  193. 
6.  To  which  the  admittance  relates,   280^  415,  r6>  N. 
LXXV.  4^8,  N.XCiV. 
p  ,  y»  The  admittance  of  tenant  for  life,  is  that  of  him  in  re* 

mainder,  t^c.   163*  194. 
•,•       8.  So  of  one  joint- tenant,  478,  N.  CLXXIV, 
9.  Or  coparcener  (.^.)»  478,  N,  CLXXIV.     ^ 
.    _  10.  -<^ii/fr  of  tenants  in  common,  478,  N.  CLXXIV. 

1  u  Admittance  of  ie me- coverts,  infants,  ^c,  231*  286* 
<        12.  By  attorney,  216.  252.  450,  N.  CXIII. 

13.  Out  of  court,  :'5o.  447,  N.  CXI. 

14.  Of  one  not  named  till  sSier  the  haiiriJumf  259.  453, 

N.  CXXI. 

2  j.  If  cop}hoJdcr  in  fee  furrender  to  the  ufe  of  jt.  for  life,  on 

jf.'s  death  he  may  enter  without  any  new  admit- 
tance, or  paying  any  fine,   194, 

16.  But  generally  a  fine  is  to  be  paid  to  the  lord  upon  all  ad« 

mittance^.     bee  195. 

17.  J.  furrcndcrs  to  the  ufe  of  B.  who  before  admittance 

furrcnders  to  the  ufe  of  C,  who  is  admitted,  yet  no- 
thing vefts  in  him,  isfc.  and  the  admittance  of  C  was 
not  the  admittance  of  B.  275.  Ssdvidi  283.  457, 
N.  CXXX. 

18.  Admittance  on  a  conditional  Airrender,  276. 

19.  But  an  heir  may  furrender,  ffJ'r.  before  admittance,  162, 

&c.  276.  287.  MI,  415,  16,  N.  LXXV.  459,  N. 
CXXXV.  461,  N.  CXXXIX. 

20.  But  not  a  furrenderee,    290.  415,  N.  LXXV.  46o» 

N.  CXXXVIil. 

21.  If  laodof  natuxe  of  Borough-Englifh  be  furrendered  to 

one  and  hjs  heirs,  who  dies  before  admittance,  the 
voungcr  Ton  ffaall  be  admitted,  becaufe  of  the  word 
neirs,  288. 

22.  If  a  cufltom  beto  furrender  out  of  court  into  the  hands 
.  ;  ^  •      •.    of  two  cuftoma/y  tenants,  a  furrender  to  the  heir  of 

a  copyholder  beiore  his  admitunce^  is  good»  287. 

23.  An 
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23*  An  heir  during  nonage  is  not  bound  to  pray  admittance, 

or  tender  his  fine,  286. 
/  .        a4*  Of  feizure  on  not  coming  in  to  be  admitted,  330,    CrV* 

a86. 442,  N.  Cr.  4s«.  N.  CXXXII.  462. 
25.  See  the  form  of  an  admittance,  and  by  what  words 

entered,  ^r.  284- 
a6«  And  the  dodrine  of  admittances,  iic.  275  to  289* 
ay.  ^ari^  Whether  admittances  may  be  by  implication, 

280,  281,  282.  aS;',  n.  [y).  457,N.  CXXX. 
a8«  How  to  coinpel  the  lord  to  admit,   157.  256.   286)  7* 

413,  N.LXXII, 

For  lines  on  admittances.     See  X\i\t  Fines. 
29*  In  admittance  on  furrenders  the  lord  is  only  an  inftru* 

ment,  193.  255.  4^2,  N.  CXX. 

30.  And  the  perfon  admitted  is  in  from  the  (brrenderor, 

218.  257.   439>  N.  XCiy.  452.  N.  CXX. 

31.  4literon  a  grant,  451,  N.  CXIX.  452,  N.  CXX. 

32.  Who  may  admit,  198    284.  447>  8. 

33.  A  copyholder  may  enter  on  him  who  has  been  wrong- 

fully admitted  to  his  copyhold,  191.  (m\  457,  N. 
CXXIX. 

jtii —  .  Age  of  majority.    Introd.  xvii.   339,  N.  I.    463,  4,  N. 

CXLIV^ 

Jgnati  and  Cognati — 

See  tl^eif  difference,  5.  &• 

j/iJs^rn  Introd.  xix.  . 

JJienation  of  Feuds ^  &c. — 

1,  Originally  not  to  be  without  the  lord's  licence.    Introd. 

xiv.  50.    See  371  &  381. 
a.  When  liberty  thereof  given  in  three  cafes,  51,  52. 

3.  Nor  could  the  lord  alien  his  feigniory  without  the  con- 

fent  of   the  tenants.     Introd.  xiv.  81.     See  375, 
N.  XXIX. 

4.  Two  manners  of  alienation  ;  by  fine  in  open  cburt,  and 

by  (coffment  coram  paribuSy  lOO.  375,  N.  XXIX. 

5.  But  no  alienation  without  fome  gd  of  notoriety,  i02. 
0.  Of  alienation  among  the  Saxons,  379  s  and  fee  421  ^ 

&c« 
7.  By  Ecclefiaftics,  no.  ii6. 
$.  Retrait  feodal  and  lignager^  i^ys^  N.  CLXX. 

KK  3  9.  Fine 
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JUenation  of  Feuds^  &c, 

9.  Fine  on  alienation.     See  Fim  tm  Aliinatm. 
10.  See  Jttomment  and  Livery . 

II*  Tenams  in  csipiUy  not  to  forfeit  for  ailienation,  52* 
See  434* 

'Alhiium^     I.  Derivation  of  the  term,  352,  N.  V. 

2.  Oppofed  to  feudal  property^  2.  352,  N.  V. 

3.  It  gave  birth  to  gavelkind  (^.)  2.  353,N.  VIL 

4.  Prevailed  much  in  the  Saxon  times,  2,  51*     See  379. 

5.  Continued  Temp.  Hen.  II.  353,  N.  VI.  , 

Anathema-^         In  Wills,  380, 

JppurtenanceS"     See  3 1 2. 

Arms^^  Age  of  bearing,  339,  N.  If 

Arwj  (Standing)*'^ 

Introd.  xxi« 

Arundel  Cafile^     A  feudal  earldom,  359,  360,  i,  N.  XI. 

Aj/izeS'^         I.  When  and  for  what  end  invented^  i^c.  48. 

2.  An  affife  and  writ  of  entry  of  like  nature,  and  bar  each 

other,  48. 

3.  Money  given  as  attornment,  will  not  found  an  affile  of 

rent,  Ve.  89. 

4.  Plaint  in  nature  of, — by  a  copyholder,  287. 

Attorney-^      i «  Copyholders  are  not  within  the  ftatute  of  Merton  to  make 
attornies  to  do  fuit,  184.  (2)* 

2.  Surrender  fay,  2i6.#438,  N.  XCIII. 

3.  Admittance  by,  216,  450,  N.  CXIIL 

Attommeni^    i.  What  it  is Derived  from  the  feudal  law,    Inind. 

xiv.  81.. 
2*  The  reafon  why  inAituted,  &r»  81,  82. 

3.  Why  continued  after  alienations  became  free,  82. 

4.  Makes  no  difference  or  variation  from  the  original 

grant,  82.  84. 

5.  Secret  attornments  not  coram  par  thus  ^  bow  introduced, 

91. 

6.  Where  rights  muft  pafs  by  grant  and  attornment,  75. 
7*  'Till  attornment  nothing  p^s  by  the  grant,  83. 

8.  In 
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jfttornmini'^ 

B.  In  what  cafes,  and  how,  and  to  whom  to  be  made,  83. 
9.  It  muft  be  made  during  the  grantor's  life,  89* 

10.  He  that  owes  the  fervices  muft  make  the  attornment,  84* 

11.  On  grant  of  a  rent-charge  or  feck,  the  tenant  muft  at- 

torn, 85,  86. 

12.  If  the  lord  grant  the  fervices  to  the  tenant  for  life,  the 

remainder  man  muft  attorn,  86. 

13.  Where  attornment  pafles  the  fervices,  or  not,  88,  89. 

14.  Why  tenant  for  life  muft  attorn  on  grant  of  a  re- 

mainder in  fee,  90. 

15.  Where  the  attornment  of  either  tenant  for  life,  or  years, 

is  good,  90. 

16.  Where  the  tenant  (hall  be  compelled  to  attorn,  or  not, 

103. 

17.  Where  one  maybe  forced  to  attorn  to  his  enemy,  (J^.) 

93.     See  103. 
i8.  On  a  devife  there  needs  no  attornment,  104. 

19.  Eftates  pafs  by  fine,  t5fc.  before  or  without  attornment, 

20.  Leftee  for  twenty  years  leafes  for  ten,  the  fecond  leflee 

muft  attorn  to  the  grant  of  him  in  reverfion,  94* 
a  I.  So  where  one  leafes  for  life,  and  then  grants  the  re- 
verfion for  life,  5sfc.  94,  95* 

22.  Where  tenant  in  fee  grants  an  eftate  for  life,  &c.  he 

muft  yet  attorn  on  the  lord's  grant  of  the  feignory, 
84. 

23.  Otherwife,  if  he  grants  for  life,  the  remainder  in  fee, 

there  the  tenant  for  life  muft  attorn,  84. 

24.  Where  a  remainder  is  grant^jl  for  life,  if  the  tenant  in 

pofleflion  has  not  attorned  to  him,  he  cannot  attorn 
to  him  in  the  reverfion,  84. 
25t  Where  the  difieifee  cannot  attorn  to  the  lord's  grant  of. 
a  rent,  86,  87. 

26.  Attornment  of  one  jointenant  is  good  for  the  whole 

land,  89. 

27.  So  they  may  releafe  to  each  other  without  attornment  of 

the  tenant,  92. 

28.  See  title  Feuds  and  Livery* 

29.  Aboliibed,  8i.  {h)* 

Jhermeni—         No  averment  lies  againft  one's  own  z6t  or  matter  of  re- 
cord,  130. 

4v(mirj'-^  Sec  Lvrd  and  Tenant^  and  308. 

i^  K  4  Baron 
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B 

Barcn  and  feme-^ 

1.  Where  the  hufband  is  feifed  in  her  right,  he  has  the  right 

of  po0effion,  and  ibe  the  right  of  propriety,  iO&    ' 

2.  And  (formerly]  if  he  had  aliened  it,  (he  was  put  to  her 

writ  of  rignt,  11^8. ' 
J.  For  he  could  commit  no  difieifin- on  her  eftatCy&'f.  109, 

4.  Therefore  the  law  afterwards  gavt  her  a  cui  In  vha^ 

IC9. 

5.  And  now  by  32  H,  8*-ih)e  haaan  afiual  entry,  109* 

6.  Marriages  ftri<91y  obferved.  by  the  old  GermanSy  &c. 

before  Chriftianity,  jo8. 
y.  Formerly  with  confent  of  the  lord.     Introd,  xviii.  io8, 
{k).  361,  N.  XII.   460,  N.  CXXXVI. 

8.  Fines  on  marriage,  325,  460,  N.  CXXXVI. 

9.  Sec  Admittance y  {3). 

Baronies-^  Feudal,  359.  36 1. 

Bafiard  fiVw,  &c.-^ 

f.  Whom,  369,  370,  N.  XVni,  XIX. 

2.  Baftards  excluded  from  feudal  fucceffions,  and  why,  20. 

369- 

3.  Reafons  why  baftardy  is  not   to  be  alleged  after  the 

parties  death,  30,  3735  N.  XXVI.    - 

4.  Subfequent  marriage  legitimates  them  by  the  civil  and 

canon  law,  but  not  by  the  feudal  or  our  hiv,  29, 
30.  369f  70j  ^^•  XIX* 

5.  Yet  tHtir  perfonal  dcfe£ta  die  with  their  perfons,  30. 

6.  And  entry  of  the  ifiue  of  baftard  eigne  gtves  a  right  both 

of  pofleffion  and  propriety,  30. 

7.  But  where  mulier  has  entered,  his  re-entry  gains  only  a 

right  of  poffeflion^  31. 
8-  Nor  in  that  cafe  ihallbis  iffue  in  ventre  fa  mtrer  ifiherit, 

31- 
9.  Yet  if  mulier  abater,  &<•  the  ifiue  of  baftard  etgaebas 

both  lights,  31. 
ID.  And  though  ihe  muHer  be  an  infant,  yet  a  defceot  to  the 

iflue  of  batiard  eigne  bars  him,  32. 

Battail^^        I.  Trial  by  battai),  how  and  when  introduced,  and  the 
reafon  of  its  pradicc,  47.  rsi.  377,  N.  XXXI. 
2.  Whea,  aod  on  what  occafion,  it  came  to  be  difofed, 
^c.  48,  49.  109. 
•  3.  None 
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3.  None  but  freemen  to  be  the  champions  theretnt  151. 

4.  Who  to  find  the  champions,  148.  J5X« 

BifufUia-^  Applied  to  Feuds»  3479  N.  11.  352)  N.  IV. 

Bijbops^  &c.-  I.  Biihops,  Abbot,  Ufc.  how  feifed  in  right  of  the  church, 
109, 110. 
a.  See  and  note  the  hiflory  of  their  encroachments,  1 10  U 

lao. 
3.  And  fee  titles  Difc^ntmwmcij  (4},  (5),  (6)  i  and  Aliijm^ 
ticHy  (7). 

Boc-Iand^  Among  the  Saxons,  389^90;  and  fee  379. 

Betes —  Copyholder  may  take  them,  237.  n.  (/)• 

C 

Churchy  Church-Lands^  &c. — 

1.  See  the  hiftory  of  the  church's  antient  ftate  and  revenues^ 

no  to  120. 

2.  A  fiicceflbr  gaine  no  right  of  pofleiSon  where  the  prede- 

ceflbr  had  n^ne,  36* 

3.  He  pays  no  relief,  &r.  for  thofe  lands  are  in  free  a]m% 

36- 

4.  See  aUb  title  Bijbops,  &c# 

Claim  and  NM-Ciam—^ 

1.  See  thedifFerenee  between  claims  of  rights,  and  claimt 

of  liberties,  39.  * 

2.  Where  non-claim  within  a  year  and  a  day  is  laches,  or 

not,  40*  429  43,  iic.  342. 
3*  See  title  Laches* 

Comnwu-^  Exttnguilbmeiit  of,  224. 441,  N*  XCyilL 

Cauditim'^     U  Who  fliall  enter  on  breach  in  the  cafe  of  copyholds, 
181.  429,N.  LXXXni- 
)»  The  perfon  entering  is  in  in  Jlatv  fue  priuSf  and  Ihall 

pay  noiine^  i8i«  20i» 
3*  Of  waiving  the  breach,  201. 

Canfirtnathn*  2»  A  confirmation  defined  and  explained,  75* 
2*  By  what  words  cfeated,  79* 

3.  It's  nature,  392*  N»  XLL 

4.  Does 
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Confirmation^ 


INDEX. 


Does  not  regularly  create  any  eflate,  fsV.  75. 
Wherein  it  differs  from  a  releafe,  isfc.  75,  77. 
If  for  an  hour,  it  confirms  an  intereft  in  fee,  76. 
Confirming  the  Eftate^  L<afe^  Dgmife^  orTermylt\  and 
392,  N.  XXXIX. 

the  Land  for  part  of  the  term,  Ihid. 


Yet  a  confirmation  to  tenant  for  lifci  does  not  extend 

to  him  in  remainder,  77. 
And  qtiare^  if  a  confirmation  to  one  difleifor  fhall  enure 

to  both,  77« 
Where  it  fhall  be  explained  by  the  habendum^  77,  78. 
A  bare  confirmation  of  one  jointenant  to  the  other, 

makes  no  alteration,  78. 
Otherwife,  if  the  habendum  gives  the  fole  eflate,  78. 
So  a  mere  confirmation  to  tenant  for  life,  and  his  heirs, 

does  not  enlarge  the  eflate,  78. 
Otherwife,  if  it  be  habendum  the  land  to  him  and  bis 

heirs,  78. 

J 6.  How  a  confirmation  may  amount  to  a  new  grant,  79; 
17,  The  lord  by  confirming  the  efbte,  does  not  pafs  his 

right  in  the  feigniory,  79. 
But  a  releafe  of  all  his  right  extinguifhes  the  feigniory, 

80. 
The   lord's  confirmation   may  abridge    the  tenant's 

fervices,  81  • 
But  cannot  enlarge  them,  or  create  new,  8l. 
Confirming  a  villein  to  one  who  had  him  in  polleffion, 

pafTed  nothing,  8o. 


10. 

II. 
12. 

14. 
IS- 


18. 
19 

2I< 


CoparcmerS'"'  1.  One  coparcener's  entry  prcferves  the  other's  eftate,  29. 

2.  Contra^  If  one  of  them  difieife  the  other,  29. 

3.  Of  admiflion   of — --in  cafe  of  copyholds,  478.  N. 

CLXXIV. 
4*  See  title  Jointenants* 


Cofyh^ldiy  &C.- 


Origin  of^Introd.  xi.  155,  ice.  407,  N.  LXVI.  409, 
N.  LXVIL 

2.  They  are  eflates  at  will,  and  villein  tenures,  t^c.  155, 

156.  409,  N.  LXVIL 

3.  Wherein  they  diflcr  from  other  eftates  at  will,  155, 

156.  406,  N.  LXVI.  409,  N.  LXVIIL 

4.  The  pofTeifion  of  the  copyholder  is  that  of  the  lord, 

409,  N.  LXVIIU 

5.1(1 
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Copyholds^  &c.— 

5.  In  whom  the  freehold  remaim,  409,  N.  LX  VIIL  368. 

429,  N.LXXXIV. 

6«  But  he  cannot  now  be  oufied  by  the  lord  while  he  per- 
forms his  fcrvices,  155*  157.  {0). 
7.  Nor  (hall  the  lord's  a<9s  prejudice  him,  209.  (p).  202* 

430,  N.  LXXXVL  445,  N.  CVIL 

8*  Conveyance  of  copyhold  lands,  155,(^1).  I57»&c.  408. 

41O9  N.  LXIX  ;  and  fee  Jdmittance^  Surrender j  &c« 

Q.  Surrender  and  admittance  do  not  create  a  new  eftate, 

430,  N.  LXXXV.  456,  CXXVII. 

|C.  How  they  are  created  and  guided,  260. 

II.  Their  defcent  guided  by  the  rules  of  common  law, 

.      158. 
K2.  Ergo  they  ihall  not  go  to  the  half-blood,  158. 

13.  And  there  fhallbe  z  pojfeffto  fratris  to  make  the  filler 

heir,  161. 

14.  Alfothe  heir  is  in  pofleffion^aiid  may  enter,  lie.  before 

admittance,  158.  163. 

15.  And  by  bis  pofleflion  has  a  defcendible  eftate  in  him, 

159. 
i6.  And  as  he  reprefents  bis  ancefior^  fo  does  his  heir,  159. 

17.  But  has  no  power  to  difpofe,  &f.  until  adual  pofTeffion, 

Vc.  159. 

1 8.  And  he  that  claims  (by  defcent)  muft  be  heir  to  him 

who  was  laft  fo  poflefTed,  160. 

19.  But  copyholds  in  other  refpeds  do  not  partake  of  the  na* 

ture  of  freeholds,  160. 

20.  For  they  are  not  aflets  in  the  heir's  hands,  160. 

21.  Nor  do  they  carry  dower,  or  a  tenancy  by  curtefy,  160. 

22.  Nor  ihall  a  defcent  take  away  an  entry,  &r.  160,  i6f. 

23.  Nor  (hall  they  be  taken  inexecution  by  elegit^  (^.)  185. 

24.  In  what  cafes  they  may  be  entailed  or  not,  165. 1 75. 424* 

25.  Where  they  have  been  ufually  granted  in  fee,  a  grant  to 

one  in  tail,  or  for  life  or  years,  is  good,  194.  425. 
26*  Where  a  copyholder,  or  his  lefiee,  may  maintain  ejeS- 

ment,  or  not,  213  /^  215.  436,  N.  XCII. 
$7.  What  are  difcontinuances  of  copyhold  eftates,   189  to 

'93- 
5f«.  How  entails  of  copyholds  may  be  avoided,  174.  427,  8. 

29.  The  particular  tenant  holds  of  the  lord,  and  not  of  him 

who  created  his  efbte,  173,  174. 
3D.  By  what  means  they  may  be  extinguifhed  ordeftroyed, 

222,  223.   3C0.   302.    440,  N.  XCVI.    451,  N. 

CX  VJl,  470,  N.  CLl  V.  CL  VI.  479,  N.  CLX  X  V. 
8  31.  What 
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Opyholdsy  &c.— 

31.  What  tre  forfeitures  of  copyholds,  or  not.     See  124  to 

243.  and  tit.  Farfeiturt. 

32.  Refcous  and  Replevin  arc  forfeituret,  243. 

3j,  Forfeitures    for   treafon,    felony,   outlawry,  fcfr.     For 

Wafte,  {vide  Wafte,)  240,  241. 
34.  Where  forfeiture  of  part  extends  to  the  whole,  217. 246, 

247- 
*    35*  ^^o  to  take  advantage  of  the  forfeiture,  240.  244, 245* 

36.  Where  prcfcntmcnt  is  neceiTary  to  make  a  foffeiture, 

231.  246.  278.448. 

37.  On  an  entry  for  a  forfeiture,  the  lord  Ihall  have  the 

emblements,  250.  446,  7,  N»  CXIX,  CXX. 

38.  Where  forfeitures  are  difpenfed  with  or  purged,  247t 

249. 
39*  A  fucceeding  lord  fliall  not  take  advantage  of  a  wade 
done  in  the  time  of  his  predeceflbr,  249. 

40.  If  tenant  for  life  furrenders  to  the  ufe  of  another  in  fee, 

it  is  no  forfeiture,  igo. 

41.  Where  non-appearance  at  the  lord*i  court  is  a  forfeit- 

ure, or  not,  229. 

42.  Surrenders  of  copyholds  how  to  be  made,  Vc.  See  191. 

251,  252.  300.     See  Surrender, 

43.  The  effeft  of  furrenders  in  general,  190.  252  U  266. 
44*  The  operation  and  efTedt  of  fpecial  iurrenders  to  uies, 

i^c.  254  to  273,  274.  285.  289. 

45.  Of  furrenders  on  condition,  vi^ith  limitations,  ts^c.    See 

254  t9  273,  274,  ^'c. 

46.  Of  furrenders  to  the  ufc  of  laft  wills,  194.  273,  274* 

338- 

47.  Of  copyhold  grants,  leafes,  reteafes,  (^e*  188  U  302. 

48.  Of  a  releafe  on  a  diiTeifin,  193. 

49.  But  quare  as  to  a  difleifin  of  copyholds,  302*  309. 

50.  Of  fines  payable  on  admittances,  tfr.  194,  195. 

51.  No  fine  is  due  either  on  a  defcent  or  furrender,  till  ad« 

mittance,  218. 

52.  How  to  be  demanded  and  a&fled,  218* 

53.  Said,  in  cafe  of  a  widow's  eftate,  no  fine  is  due.    Sti 

quare^  223,  224. 

54.  Two  years  value  an  unreafonable  fine,  if  on  a  fimeDder, 

^    :  55*  But  on  a  forfeiture,  l^c.  it  Teems  otherwise,  240. 

56*  Refufing  to  pay  a  fine  (rtafonable)  is  a  forfeiture,  291* 

57,  Debt  lies  for  fuch  fines,  291.  308.     See  Fines. 

58.  Of  common  belonging  to  copy  holders*  ~£te^22*ftii4« 

59.  What 
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Ckpybotds^  &c.— 

59*  What  maybe  granted  by  copy,  215.  312.  &c.  331, 

&c. 
6o.  A  copyhold  cannot  begin  at  this  day^  435. 
61  •  A  copyholder  may  take  botes,  2369  &c. 
6i.  May  enter  on  one  who  is  wrongfully  admitted,  191. 

(w).  457,  N.  CXXIX. 
63*  May  waive  his  copyhold,  292.  462. 

64.  Copyholder  for  life,  furrenders  to  another  for  the  life  of 

fuch  other,  who  is  admitted,  255, 7.  451,  N.  CXIX. 
4S2,3>N.CXX. 

65.  Heir  accepting  a  new  grant,  330,  i.  479,  N.  CLXXV. 
Of  copyhold  courts.     See  221,  and  Courts^  infra. 

Of  copyhold  cuftoms*     See  Cujlomt. 

Of  lords  of  manors,  £?>.     See  Lord  and  Tenant^  and 

Man^ru  -»    .        . 

What  ftatutes  extend  to  copyholds,  or  not.     &ee  S/tf- 

tutts^  (3). 

Cturts^^         I.  Jurifdidion  of  theBarons.     Introd.xVu 

2«  When  grants,  £5'c.  were  omitted  to  be  made  in  lord's 

courts,  and  transferred  to  the  Ling's  court,  47.  loz. 
3.  Where  debt  lies  in  the  king's  court  for  damages  given 

in  the  lord's  court,  221. 
4*  Alfo  debt  lies  in  the  king's  court  for  a  fine  in  the  lord's 

court,  308. 
5«  What  anions  lie  in  the  lord's  court,  221. 
6*  When  caufes  were  drawn  into  the  king's  courts  from 

country  judicatures,  48. 

7.  Court-baron  muft   have    two   frec-fuitors,   431,    N. 

LXXXVII. 

8.  Cuftomary. court,  210.  212»  432*  S» 

9.  Thefe  are  often  confounded,  but  are  really  diftind; 

432,3. 
.       lO.  Of  the  judges  and  ftiles  of  thofe  courts,  2io«  432,  4. 

11.  Where  to  be  held,  250,  447,  N.  CXI. 

12.  The  lord  is  chancellor,  ^c*     Remedy  on  falfe  judg« 

ment,  &f.  IiUrod,  xii,  309. 

C^wmmtjT^     I.  Though  a  leafe  is  a  covenant  real,  yet  the  leilee  is  only 
bailiff  for  the  leflbr,   34. 
2*  A  difieifor  and  his  heirs  are  bound  by  a  covenant^  34,  3j* 
3.  So,  lord  by  efchcat,  34.  {b). 


CfUiBFii0^       S9C  X09* 


Cunefy-^ 
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Curtify-^        I.  None  of  copyholds  unlefs  by  fpccial  cuftom,  160* 

2.  Where  the  wife  was  not  admitted,  287- 

3.  Of  lands  defcending  after  aurriage,  326  \  and  n.  (^). 

Cuflonutry-  EfiateS'-^ 

flow  held,  ^c.  410,  N,  LXVIIL 

C^fi9mary-  Courts-^ 

See  Courts  J  (8). 

Cuftom^       1.  Taken  ftriaiy,  414,  N.LXXIII.   417,  N.L;XXVIir. 

2.  To  grant  in  fee  will  warrant  a  grant  to  one  and  bis 

heirs,  194.  425. 

3.  To  grant  for  lives,  273,  326. 

4*  When  they  remain,  if  the  copyhold  be  fevered  from  the 

manor,  208,  9. 
5«  Cudom  for  a  copyholder  for  life  to  name  his  fucceflor, 

323- 

6.  For  an  infant  to  alien  v^hen  he  can  count  12  pencc^  &^ . 

3^5-  345»  6- 

7.  Executor's  year,  ^20,  i. 


l)amages —  See  49,  221, 

J)fatb —  A  civil  death  does  not  take  away  an  entry,  34.     See 

454,  N.CXXIIl. 

Dtdi-^  Its  efFe£l  as  to  warrants,  130  (>)»    140;  and  4011 

N.  LVL 

Defcent*^       !•  Feuds  become  c'efccndible,   Introd.  xvi.   2,  faTr.    347. 
371,  N.  XXU. 

2.  To  fuch  fon  as  the  lord  (hould  choofc,  IntrotL  xvi.  3589 

N.  XL 

3.  To  all  the  fons,  Introd.  xvi.  11.   353,  N.  VII. 

4.  Right  of  primogeniture  in  military  feuds,  Introd*  xri* 

3,  fcfr.  3^4,  N.  VIL  358,  N.  XI. 

5.  In  foccage,  Introd.  xvi,  l5^c.  354,  N.  VII. 

6.  Reprefentaiion,  4.  and  n.  («),  12.  363,  N.  XTO.  364. 

7.  To  females,  Introd.  xvi.  11,  12.  355,  N.  X.  364. 

8.  Firft-purchafer,    13.    354,   N.  VUI.     363,  N.  XIV. 

Sec  Feudum  Novum* 

9.  Haif-blood,  14.  (/). 

10.  £xcluilon  of  the  a&ending  line,  17.  (i),  (i).' 

II.  Ot 


INDEX.  493 

11.  Of  the  maternal  line,  ig.   366,  N*  XVIL 

12.  From  the  fecond    brother   to   the   elder,    152*   405, 

N.  LXV. 

13.  Of  copyholds,  158.  414,  N.  LXXIII. 

14.  Defcent  is  favoured,  141.  402,  N.  LVII; 

15.  When  a  perfon  (hall  be  in  by  defcent,  95.  and  tit.  Rg^ 

mainder, 
1 6-  Surrenderee  of  copyhold  land  dies  before  admittance,  his 

heir  (hall  be  in  by  defcent,  220.  288. 
I7»  Of  colling  entries.     Sec  Entry. 

18.  A  defcent  (generally)  creates  a  right  of  pofleiSbn,  2T.  23. 

19.  A  defcent  does  not  bar  the  entry  of  infants,  feme  coverts, 

non  compos  J  is'c.  3a  •* 

20.  A  diftrefs  is  incident  on  a  right  of  pofTeffion,  or  a  defcent 

caft,  24. 

21.  Chattels  cannot  defcend,  tfc.  46m 

Sec  title  Baftard  and  Entry.  '     . 

Divifi^^  Devife  of  lands  before  and  fince  the  conqueft,  370,  ifc. 

^  N.  XXXIIL 

DignitUs-^  Defcent  of,  (ffc.  357.  359. 

Difamtinuanci-^ 

X.  The  definition  and  divifion  of  difcontinuances,   107^ 
fo8  to  128. 

2.  Three  kinds  of  difcontinuances  : 

3.  I.  By  a  huftand  in  bar  of  his  wife's  right,  107, 

108,  bfc. 

4.  2.  By  a  biihop  in  bar  of  the  church's  right,  109, 

5.  3.  By  the  tenant  in  tail  in  bar  of  his  iflbe,  1 16,  &/• 

6.  And  fee  the  reafon  why  in  thefe  cafes  entry  was  tolled, 

108,  109.  117.  394 — 7. 

7.  By  warranty,  117.  394,  N.  XLIV. 

8-  Biihops  might  alien  the  right  of  poileffion,  109. 

9.  But  not  the  right  of  propriety  without  the  chapter's  con* 

fent,  109. 
to.  The  releafe  of  tenant  in  tail  to  a  di£G:tfor  works  no  dif- 
continuance,  ^r,  11 8. 

11.  But  a  releafe  with   warranty  will  work  a  difcontiou*- 
"     ance,  lao.  394,  N.  XLIV. 

12.  loftancesof  conveyances  which  pafs  the  right,  but  work 

no  difcontinuance^  i20«  395,  N.  XLV. 

13.  If 
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Difcontlnuanci'^  j, 

13.  If  tejiant  in  tail  leafes  for  life,  ^e.  it  wocks  a  difcttiCi. 

nuance,  121.  396,  N.XLVIL 
I4«  And  a  new  revcrfion  in  fee  is  gained  to  the  tenant  in 

tail,  121. 
15»  Se^  more  of  difcontinuances  by  tenant  in  tail,  121. 

123,  t^c. 
itf.  The  reafon  why  tenant  in  tail  may  difcontinuc  in  fee, 
124- 

17.  In  what  cafes  he  cannot  difcontinuc,  125,  126,  127. 

18.  As  where  he  has  a  right  of  pofieifion,  but  is  not  poflefled 

by  virtue  of  the  entail,  126. 

19.  Difcontinuance of  copyhold  eftates.  See  C(0/^i&#/Jj,  (27)1 

and  189,  190,  ^c* 

DiJIiifir  and  Difeifins— 

1.  What?    21.  (A). 

2.  By  a  difleifin  in  fee,  the  whole  fee  is  in  the  difleifor, 

119.  371,  N.  XXI. 

3.  A  defcent  on  a  dUIeilin  creates  a  right  of  pofleffion,  2i» 

22,  23,  24* 

4.  And  the  difleifee  is  put  to  his  real  a£^ion,  21. 

5»  A  difleifor  and  his  heir  by  defcent  are  bound  by  cove* 

nants  in  a  leafe,  24*  35- 
6.  A  difleifor  dying  feijed,  though  within  the  year  aad  day, 

gives  a  right  of  pofleffion  to  his  heir,  43. 

J.  A  difleifin  feparates  the  pofieffion  and  the  right,  f^c,  53. 
.  Where  a  difleifee  may  actoipn  to  the  lord's  grant  of  rents, 

&r.  86. 
)•  The  difleiiee's  rdeafe  to  the  difleifor's  leflfee,  enures  to 

him  in  remainder,  86. 
I0«  No  difleifin  (properly)  of  a  right,  but  of  thepo(&ffioQ| 
104. 

11.  Erg$i  cannot  be  of  a  reverfion  while  my  tenant  is  in 

pofltffion,  104. 

12.  And  his  attornment  does  not  ouft  me  of  my  right, 

104. 
13*  For  the  wrongful  payment  of  the  tenant  Ihall  not  dereft 
my  right,  104. 

14.  And  on  a  difleifin  of  the  demeans  of  my  manor,  the  fer« 

vices  are  ftill  in  me,  105. 

15.  Where  difleifees  may  enter  into  the  demeans,  or  diftrain 

for  the  fer vices,    105. 

16.  Till  a  right  of  pofleflion  is  gained  by  defcenti  the  iKfleifee 

fltay  re- continue,.  io6* 

17*  A 
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bi/tifof^  and  Diffiijins^ 

17«  A  difleifon  having  pofleffion^  nay  tdke  a  releare  of  the 
right,   II 8. 

18.  If  the  difleifeedifltiresthebeirof  tbedifleiibr,  be  thereby 

gains  no  right,    13  r*  399,  N«  LVIII. 

19.  No  difleifio  (properly)  of  a  copyhold,  &e.  103.  iSi* 

306.  309.  457,  N.CXXIX.  471,  N.  CLIX. 

Difirtfs-^  I.  A  diftrefs  firft  invented^  that  the  land  might  not  be 
feized  for  a  negle£i  of  ferrices,  &c«  38.  374« 
N.XXVIIL 

2.  For  rent-feck,   468,  N.  CL. 

3.  On  a  copyhold.     See  305.  3«3«  4f  r>  N.  CLVIII% 

4.  See  alfo  title  ^ntry. 

Diflributtin  of  Iniiftatis  EjiaUi^ 
^e  9,  10. 

lOommium  direSlum  13  uttU-^ 

1.  Separated  in  feuds,  3;o,  N.  ItL 

2b  But  not  in  allodial  property,  352^  N»  V* 

Dtn^iviS'^         They  are  a  part  of  the  king's  ngaU^  1 15. 

D9Wir^^       ]•  D9S  and  Dhust^  what  it  is  by  the  civil  law,  &^,  1074 

2.  Hovr  introduced  by  the  feudal  hw^  io8« 

3.  *'"    Into  England,  26,  (r). 

4*  None  originally  in  Wales  or  Ireland,  26,  (r). 
5*  Differs  from  free-bench,    311.  373,  N.  XXV.  aj^. 
^        N.CLXIV.     Sa^t^r^^Ld.  ^^^' 

6«  A  reverfion  after  dower  only  a  naked  risht^  27* 

7.  Forfeiture  of,  322*  474,  Si  N.  CLXVlL 

8.  Alfo  the  wife,  till  endowed,  has  only  a  naked  right,  %6. 

373.  N.  XXV. 

9.  The  dower  (or  endowment)   is  the  wife's  own  ady 

( ^.)  26,27- 
10.  She  is  in  by  her  hufband,  27. 


EjiSmint*^    I.  By  Icflce  of  a  copyholder  for  one  year,  ii2. 

2,  For  fcvcral  years  without  licence,  213.  436,  N.  XCIL 

jBlnUimints*    i*  The  lord  to  have  them  on  his  entry  for^  forfeiture  of  a 
copyhold,  250.  446,  N.  CI^  CX. 
a.  How  emblemenis  (hall  be  difpofed,  307* 


2^ 

Diffe 


?^tf//i—        1.  Frank-Xiarrii^;  i/5.  3y5,'NvIX. 

2.  Donee  holds  of  the  donor.  39i«  N.  XXXVIL    m|, 
N.  XLII.  '    '•  t  -     ..-^. 

f,  Barred  by  warranlf,  142,  bfr  304,  4O4,  ^c. 
}  WiTFhoc  merge  in  the  fee,  ^56,^.  CXXVI/^ 
'  *'^  '  5«  Of  copyholdij,  165.  424. 

6.  ——How  barred,  175,  fcfr.    427,  N.  LXXX.  428, 

N.  LXXXI,  LXXXU. 

7.  — Extingui(hed,  700.  303,  470,  N.  CLIV, 

8.  To  the  heirs  of  the   h6dy  for  ever^   270.   45  c,  N. 

CXXIV. 

Entry^^  I.  What  it  is.     See  39.  45- 

2.  Anciently  made  coram  paribus^  (fc.  39.  53.  83.  91.  too. 
2I  Tolled  by  defcent;  when,  and  when  not^  2i,  6c.  131- 
370,  N.  XXI.  373,  N.  XX VI.  374,  N.  XXVIL 
399,  N.  LI  I  r. 

terence  between  a  right  of  entry^  and  a  title. of 
-«ntry,  26. 

5.  Entry  by  the  heir,  371,  N.  XXII. 

6.  Entry  of  younger  "brother  does  not  abate  the  elder's 
right,  28.  wr 

7.  But  it  generally  abates  the  elder  brother's  pofieffion,  29. 
"^,  Entr^  defeated  b)r  dower,  27. 

9.*  Writ'SF  tntry^,  49* 

10.  Entry  for  condition  broken,  i'8r.  4^9*  1^.  LXXIIL 

11.  By  a  copyholder  on  one  who  was  wrongfully  admittedly 
'igt,(m). 

12.  The  entry  of  infttits,  feme" coverts,  btc.  is  not  barred 
by  a  defcent,  32.  <-    .    -^  ^  .     .       ; 

13.  Where  an  entry,  is  tolled,  tlie  mean* profits  arc  "alio,  4K 

14.  Why  entry  is  tolled  upbn  a  difcontl nuance,  117, 

15.  An-cfcfieaf  doth  not  take  "away  entry,  25.   372*  N. 

*  ^  xxEv:\     -  -'  -  "^      . 

i6.  Nor  the  defcent  of  a  copyhold,  160.  191,  n.  (m), 

17.  When  not  barred  by  warranty,  148.  -404,.  N.  LXZIL. 

18.  An  entry  and  a  claim  by  the  feudal  law  are  the  famej  3*9.^ 

19.  1  hreats,  violence,  i^c*  will  excufe  an  entry,  bfc.  40.  . 

>':SotCopyhoUsy\22):{ij).{62\    Diffetjm.    £$m: 

menUy  ( i ).    EfchcatSj  (2)5(3).    P^offimnts^  ( i ).  (4)^ 
(8)-  (?0)..  ..  ^     ^        .-    \ 


T'^'i: 


EfcbiOtt^      I.  Origiti*ol^{5ff.  7«/r^/xix.  17...^ 

2.  Entry*  oh  the  Tofd^'b^  the  heir,"25.  37^>  N,  XXIV. 

3.  By  the  leflee,  34,  (*;.  299,                 -  ,    .  -.  , 
jTi^-,^:ycorr '.4.;S^£,j^^'(jjj^                      — -         .   • 

,,rr    -w*   e^c:    :e   -,-       .       V  '^,  ^^^^ 


' '  -''^7,' 


•1  ■  ,N-  D    E.  .ac»-  •  ;  '    '    .va^^ 

Ejcui^i*^      Origin  of^  Introd.  xxu 

Eftatn-^'       I.  If  eftates  are  ib  pbf&iEon»  no  livQry  U  required  ;  and  if 

in  reverHon^no  attornment,  104*3909  N«  XXXI V. 

.    .         a.  Copvbold  eftates,  how  created,  and  by  what  rules  guid- 

ed.  See  C^pyboUs^  ( 1 ),  &tf*  ( f  o)»  (  i  r).  and  258.  26o« 

Bftweri —    Copyholders  may  take  tkem^  236,  ^u 

£xiCutor*s  Tear^- 

1.  In  copyholds,  320^  i. 

2.  Fine.    See  Fitu  ofCofyholds^  (6)« 

Bxicutory  Divife  — 

Period  of  contingency,  98*  393,  N.  XLIIL 

Exttnt-^      Whether  a  leafe  of  copyholds  be  extendible,  295^  6.  4679  8* 


Ftalij'^         I.  Origin  of,  Introd.  xy,  ; 

2.  Fealty,  infeparably  incident  to  a  feud,  draws  vrith  it 

wardship,  marriage,  and  relief^  88*  96* 
3^  Refpiti^g  of,  ai6»  (g). 

Fu'Condithnal*^ 

Sec4i8,  £5fr.N.LXXlX. 

fee^Simfler^  I.  See  354,  N.  VIII. 

2.  By  wrong,  271,  N.  XXL 
^3.  Fee  upon  a  lee  of  copyholds,  260,  I.  and  n,  (^)« 
4.  To  the  heirs  o^  the  hodyjir  i^ir^  270,  !• 
Sec  Hiirs* 

Pii^ait^   Sec  Entaik^ 

> 

Fttoftf'-'     .  Of  forfeitures  thereby.     See  CopjhUs^  (33).  and  FarfAu 
-  irr^,  (11). 

fim  Covert^  i.  Surrender  of  copyhold  by,  277.  457»  N4CXXVIIL 
2-  Devife  by,  322.  474»  N.  CLXVI. 
StefTmen^.zninrfnturi^fjxb), 

fioffmeitti'^  I.  FeofFroents,  and  entries  thereon^  anciently  made  r^ntin 
parihtSy  &c.    39.   53.   83.   91*   loo^   lot.   375, 

*  ».  a  a.  Who 
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FwffmenU'^         '  "    ^ 

2.  Who  may  enfeoff,  53.  390,  N.XXXIV. 
.  J.  If  a  difleifor  enfeoffs  on  conditron,  and  the  feoffee  dies 
feifed,  bis  heir  gains  a  right  of  pofleffion,  33. 
4.  But  an  entry  for  the  condition  broken,  deftroys  the 

cftate,  33. 
5*  When  feoffments  (private)  begun  not  to  alter  the  right 
ofpoiTeflion,  43. 

6.  Feoffments  fecrct  prove  mifchievous,  50. 

7.  Feoffment  of  a  feud  paffed  nothing  till  livery  (or  attorn- 

ment), 83. 
8«  Nor  could  feudal  feoffments  be  def(^ated  without  afis  of 

notoriety,  02. 
9.  Muft  now  be  m  writing,  300*  (/). 
10.  Why  tenant  for  life  or  years  by  re-entry,  cannot  defeat 

the  whole  feoffment,  93. 
I  !•  So'  if  either  recovers  in  an  affife  or  ejedment,  93. 

12.  Ircafe  to  -//.  for  years,  with  livery,  remainder  to  i//s 

right  heirs,  is  a  void  feoffment,  97. 

13.  See  the  ancient  manner  of  conveying  by  feoffment, 

100^ lOi* 

14.  All  feoffments  had  anciently  a  warranty  annexed  (ex- 

Ercflcd  or  implied),  117.  394,  N,  XLIV. 
ere  a  feoffment  with  warranty  bars  the  iffue  in  tail, 
or  not,  ia6,  i^c  394,  N.  XLIV.  404. 
i6t  Where  tenant  in  tail  enfeoffs  his  heir  of  full  age,  and 
dies,' the  heir  muft  hold  hy  fuch  feoffment  (only), 
130. 

Feudal  Syjlim^ 

U  Origin  of,  t^V.'  Introd,  v.     See  350,  N.  It. 

2.  Decline,  Introd  xxi.  ^c. 

3«  The  principles  of  our  laws  of  property  flerivcd  from  it, 

Introd',  XXV,  406,  N.  LXVl. 
4.  When  ^ftabliihed  generally  in  England,  96,  (w). 
See  Fiuds. 

FcuJsy  OT  Fcods— 

J,  What  a  feud  is,  and  of  the  vaflirs  rights  therein,   !• 

350,  N.  in.. 

2*.  And  how.it  was  obtained  and  enjoyed,  2. 

3.  Atfirftitwas  very  unfettled,. and  how  it  became  certain^ 

I,  2. 

4.  The  lords  at  firft  entitled  by  elefticn,  l^c.  and  the  te- 

nants merely  at  will,  i,  2.  347.  351,  N.  IV. 

5.  Feuds  become  annual,  Introd.  v.  £3"  xv.  351,  N.  IV. 

6.  For 
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Fiuds^  or  Fiodi — 

6.  For  life,  IntroL  xvi.  347.  351,  N.  IV.  354,  N.  VIlU 

7.  Defcendible,  Introd.  xvi.     See  Defcents,  ^     ^ 
8*  A  feudal  property  or  tenure,  and  ^IMium^  are  6ppo£te, 

2,  350,  N.  III.  332,  N.  V. 
9,  The  difference  between  them,  ind  that  the  former  gave 
birth  to  gavelkind,  {^.)  2.  353»  J*-  VII. 

10.  The  divifion  of  feuds  into,  ift,  hereditary,  or  for  life,  2. 

11.  adly,  jW?W/^  or  military,  ^  rg^wW/f,, or  villein,  Introd. 

xvi.  l^c.  2,  (/).  10.  12.  354,  N.  VII.  355,  N.  X. 
12*  3dly,  Novum  ^  antiquum^   2,  U),  ijf  l8>  IQ.  3549  5> 
N.VIII.  305,  N.  XV. 

13.  Improper,  ^.  2,  (/)•  356,  7. 

14.  Incorporeal,  i,  (^). 

]  5,  De  cavena  (^  de  camera^  479,  N.  CLXXVL* 

1 6.  Feudal  fucceflions,  how  introduced,   10,  ii.  363^  N. 

XIV. 

17.  Why  at  (irft  it  pafTed  to  the  eldeft  male,  11. 

18.  And  he  to  be  married  with  the  lord's  confent,  ii. 

19.  To  go  to  all  the  defcendants  of  the  donee^  of  the  whole 

blood,  12,  13,  14.  '^ 

20.  But  thofe  of  the  half  blood  Were  excluded,  and  why, 

n>  «4- 

21.  And  fo  were  the  iflue  of  a  fecond  marriage,  14. 

22.  For  the  lord  had  pnjy  the JRrfi  marriage,  14. 

23*  The  father  of  the  feudatory  ^i^  excluded,  and  why, 
17,  18. 

24.  And  fo  were  baftards.     See  the  rea(pn,  20* 

25.  Where  it  fliall  go  to  the  uncle,  17,  i8. 

26.  Seijina  ftcit Jlirpemy  a  rule  therein,  14. 

27.  And  (o  pojfejjio  fratris  facit  fororem  ejfe  b^ndim^  15. 

28.  How  to  make  claim  thereto,  13,  14. 
^.  Where  to  htperformam  dont\  15.    . 

30.  How  efcheated,  and  how  forfeited,  17.  37,  38. 

jf.  How  re-eftabliihed  when  broken  or  divided,  fa,  13. 

32.  Not  alienable  without  the  lord's  cortfent,  and  why,  50. 

Sec  JUenaiiorty  (l). 

33.  Nor  transferred  without  the  tenant's  attornment,  8r. 

34.  Feuds,  when  conf&dered  as  a  civil  right,  489  49. 

35.  Originally  created  by  grant,  (ffr.   but  now  fubfifting 

only  in  prefcription,  133,  134. 

36.  Feudal  tenants  would  not  attorn  to  a  new  lord  without 

a  new  warranty,  134. 

37.  After  quia  emptores, ,  conveyances  with  warranty  had  all 

the  efFedls  of  feudal  contra(£ts,  134. 

LI.  3  38.  ift* 
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Aiitfr,  or  FiUi^ 

38.  ifty  It  repelled  the  warrantor  and  his  heirs  fi^pan  cltimiiis. 

the  land,  1 34,  1 35-  1 5  u 
39«  idlv.  The  warrantor  migbt  be  roiichtd  -to  defend  the 
land,  &V.  138.  153. 
i  ^     *   .     40«  jdlj.  The  tenant  of  the  land  might  have  a  vmrroMiia 

Fiuds  {b4adly) — 

J.  Ori|;in  of,  Intr&d.  XTiiU 

Z*  Derivation  of  the  term,  143,  403,  N.  LX. 

Fa^bnn^    Origin  of  the  term,  347,  N.  IL    See  FmA. 

1,  See  Introd.  xiv,  cp.  377,  N.  XXXIII. 

2.  Paid  by  the  feoffee,  io*  .377,  N.  XXXII. 

1.  Due  only  by  cuftom,  292.  463,  N.  CXI^IIL 

2.  On  the  diange  of  the  lojrd,  29a.  463,  I^.  CXLIL 

3«  On  admtffion,  163.  218,  &r.  223,  ^r.  410,  N.  LXIX. 
4*  On  that  of  the  particular  tenant  and  remaiadfrrmea, 

i63.4irf,N.LXXVlL 
c.  Of  joint'tenaots^  coparceners,  and  tenants  in  common, 

330.333-478»NrCLXXiy. 
6.  Of  executors,  289.  460,  N..CXXXVIL 
7.  Of  widows,  Vc.  223.  289.  440,  JN.  XCVIL  460, 
'        N,CXX?CVL 

8.  Of  fpecial  occupant,  327.  476,  N.  CLXXI. 
.9.  On  furrender  by  the  particular  tefi^nt  and  x:emainder- 

man,  163,  [c).  333. 
1  o*  None  due  from  him  who  enters  fpr  condition^broken,  181. 
J  I.  Or  on  determination  of  an  eiftate  for  life,  194. 
12.  But  if^here  there  are  feveral  tenementr,  there  muft  be 

feveral  fines,  218. 
I3t  Certain  and  uncertain;  refufal,  (5fi&  219. 

14.  Demand  of  fine  muft  be  perfonal,  227* 

15.  When  confined  to  two  years  value^.and  when  not,  239. 

443,  4»  N.  cm,  CIV. 
i6.  When  a  bill  in  equity  may  be  brought  to  regufate  fines, 

310,  472,  3,  N.  CLXIL 
17.  Remedy  for,  163*  291.  308*416,  N.LXXVI.  4619 

n:  CXL. 
i8<  Tbey  are  not  within  the  ftatute  of  limitations.  178. 

Finn 
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1.  Levied  in  the  lord's  court^  loo^^^'^  . 

-    •         "       7,  Nature  d^tWcni~  T02.  \\'         ^^ 

3.  Why  fo  called,  10^.  - 

4.  How  and  tij)dD  what  motjves  ofiglnally  -  introduced, 

102.  .  '  • 

5.  It  paflTed  nothing  but  what  the  grantor  cou,14  f^)^^  ^9*x 

6.  It  pafles  the  cftate  before  (or  witfiout)  attornaient,  gg. 
7*  And  the  gnar.tee  Ihouid  have  wardlhip,  tt  enter  for  a 

forfeiture  pj  efcheat  before  it^  99.  _  .      3 

8.  But  couM  not  diftrairr  or  have  a^ioh  of  wfte,^r.  1^*6'.* 

9.  Dr  a  writ  of  entry  aJ  commumm  Ugemj^  ojinton/miji 

cafu^^ c,  ,\oo.  -  *     

10.  But  what  the  lord  might  felze  fas  heriot,i;j(ard(hip,(2rr.} 

he  might  takc^before  attornment,  Too.* 

1 1.  Ancient  manner  of  conveying  by  fine,  lop.  .  -  ^^^  . .  : 

Fines  en  Marriage —  ''       '         .,---..-*...     ^ 

Seesis.  469,TJ.  CXXXVf.         .    -' 

Forfiiturt^    I.  Of  the  feud,  Introi^  xviii^  38.  374f  f^rXXVIII. 

2.  Of  copyholds,  wh<^{ha^take'^dVi[Iitage  of  i  The  lord 
•     and  not.  the  xeqiauider-maiiJ     Sce'iji,  ts^c.  443, 

N.  CII.    ,  '     ^ 

3.  Lcllce,  244*  .    \.  ^^     ' 

4.  — — -Sutceeding  lord,  24Q.  3 3 i.  480;  N.  tLXXVII. 

5.  Forfeiture  by  ajparticular  tenant  will   not  deftroy  the 

remain3Jtrs  6Vir,  244,  fc^<.  445,  N.  C Vll, 
•    6.  So  where  there  ate  fcveral' tenures,  the  forfeiture  of  one 
is  not  the  forfeiture  of  the  other$^  246,.  7. 
'7.  Forfeiture  by  a  wrongful  tenarit  who  t^kes  a  releafe  of 
the  right,  148,  9.  44S>  ^>  N.CVIIL    ' 

8.  When    relieved    againrt    m    equity, '31*^/  473,    N» 

CLXIII. 

9.  Difpenfation,  247.  334.  ^89,  N.  Cf^XXVfll. 

10.  Forfeiture  on  outlawry,  160I  U\  j8c,  (tfl:  24.2.  328. 

384-474,5.  N.CLXVllV^^'   '     * 
ir.  For  fdony,  240,  i.  322.  3^*3,4.  475,  N.pLXVII. 

12.  By  leafe,  213,  ^c.  231,  ^^c.  293.  464.       ^ 
J  J.  By  bargain  and  fale,  255/  451,  N.  CXVIII. 

14.  By^ feoffment,  234,  fsr^r.  338,  480,  I^.  CUXXIX. 

15.  By  recovery,  235.  443,  N.^CIl;     .^.  •      . 
lb.  By  nonpayment  of  ffnres,  21^^,  f^.  ' 

17.  Of  rent,  225,  feTr.  441,  N.XCiX. 

X.L  4  18.  Bf 
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ForfHtHrf-^  -    .      :.;;>  \   ^ 

1&  By  fubtcaAim  of  femces^  ng^  &IV; 

19.  By  non-admittance,  230,  tf^  442,  N.  C,  Cf . 

20.  By  wtfe^  tn  mines,  ^&  327, 

21.  In  timber,  235,  ^c. 

22.  By  building  faoufes,  235. 

23.  By  inclorure,  242* 

24.  By  defacing  land- marks,  243. 

25.  By  the  ads  of  a  ftranger,  235. 

ab.  By  feme-covert,  infant,  iSc.     231.   202.     467,  N. 

CXLIV.   474,  N.  CLXVTIL         ^^         ^ 
2y.  By  refcous  and  replevin,  243. 

28.  Of  emblements  on  forfeiture.  -  Sec  EmblimeniSj  (i). 

29.  No  forfeiinre  of  an.  e^ity  in  copyholds,    444,  N. 

v*  V  1# 

frani-marruige^l^  355,  N«IK. 

Fne^bmb^  i.  173.  3731  N.  XXV.  473,  N.  CLXIV. 

2.  How  defeated,  311.  321,  2.   439,  N.  XCIV.  472, 

N.  CLXIV.  474,  N.  e LX VII.  '^ 

3.  Of  admtttance  to,  and  fine,  223-  440,  N.  XCVII. 

460,  N.  CXXXVI. 

4.  Though  the  hufband  was  not  admitted,  288. 

c.  When  furrenderor  or  furrenderee  dies  before  admittance* 
439,  N.  XCIV.     Sccl>wm       - 


CaveUind—   I.  Whether  it  proceeded  from  ^tSmotiattodium^  2.  20 
N.  VII.  '       ^^^' 

2,  See  462.  473,  N.  CLXIV. 

Craais^        i-  To  be  taken  moft  ftrongly  agalnft  the  grantor,  78. 

2.  Where  a  confirmation  may  amount  to  a  new  grant,  78, 
_.  79- 

3.  Of  grants   by  the  words  dedh  ^onuffl  (^  cmfimmvH 

79,  80. 

4.  Grants  of  rights  of  pofleiEon  and  propriety  feveraliys 

79,  80. 

5.  Where  grants  pafs  nothing  till  attornment,  85,  86. 

6.  Grant  of  a  feigniory,  how  aind  by  whom,  87,  88.  * 

CroKi 
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Grant  9/  Copyholds— 

I.  Whit  nty  be  granted  by  topj^  2x59  Vit.  3x2,  3x3* 

331,  f^^ 
a*  The  lord  is  not  compellable  to  inake  a  grant,  4t3» 

N.  LXXI. 
3.  Of  grants  by  a  perfon  having  a  tortious  or  dcfeafiUe 

eftate,  io8.  257.  453,  N.  CXX. 
4«  By  ecclefiaftical  perfoos,  197. 

5.  By  a  perfon  feiied  in  the  right  of  bis  wife,  330* 

6.  By  a  guardian,  313. 

7.  By  the  fteward,  221.  250.  447^  N,  CXL 

8.  Grant  in  reverfion  by  a  leilee  of  the  manor,  204. 

9.  The  lord  cannot  gram  to  his  wife,  439,  N.  XCIV^. 
10.  The  ancient  ciiftoms  muft  be  ob&rved,  198,  22x« 

Guardian  and  Guardianjbip'^ ' 

1.  Origin  of,  (fc.     See  lutr^  XfiU  339,  N>  L 

2.  Age  of  majority,  Introd.  xviii.    339,  N.  L  463,  N* 

3.  Guardian  in  (ciccagp,  wbofm  17.  365,  6.  N.  XVI.  i 

and  fee  472^  N.  CLXI, 
4*  Shall  have  the  pg^hoU&af  the  in^nt,  iinlefs  there  be  a 

cOftom  to  the  contrary,  3079  ^c.  329.  463,  N* 

CXUY.  47a,  N.  CLX,  CLXL  477, 
5*  Guardian  guy  hold  courts,  iic.  313. 
6.  Copyholds  are  not  within  the  iiacute  of  Charles  II« 

329.  476,  7,  N.  CLXXU. 
7*  See  Lunatics* 

8.  Wardfhip  ceafed  on  knighthood,  343. 

9.  Account,  4729  N.  CLXL 


H 

Habindum-^  i.  Of  labendums  explaimng  the  manner  of  confirmations, 

77* 
2*  Oihahndums  in  copyhold  grants,  259*  453,  NXXXI. 

Half'blocd-^  1.  Exclufion  of,   14,  (/)• 
2.  See  fojfijfta  Fratris. 

Harioi-^        l.  Origin  of, //7/r^i/*xvii. 

2.  When  payable,  and  to  whom,. 96. 

Heirs--^         I.  Where  that  word  is  neceiTary  in  grants  of  hereditary 
feudJ,  2.  72.  74-  76.  354, 5,  N,.  VIIL 

2«  Where 
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HiirS'^  •       .     . 

%»  Where  it  is  a  word  of  limvtation  or  of  piirchale,  26S. 
272.  288. 

3.  Sec  the  words  keirs  0/ bis  hcdy  expouni<d,  271. 

4.  Heir,   in   the  fingular  number,  270,  (^c.    45 s»  N. 

CXXIV. 

5.  Heir  before  entry  has  a  feifio  in  law,  ai.  45.  370,  N. 

XX.  376,  N.  XXX. 
6*  But  cannot  bring  trcfjMfs,  45*  376,  N.  XXX. 

7.  What  the  heir  of  a  copyholder  may  do  before  admit- 

tance.   Set  jfilmittance9{tg).^    Copyhold^  (i4«-*i8). 

8.  Receiving  feifin  of  the  feud.     6ce  Aimlttancey  (i)»(2). 

9.  A  relief  is  to  be  paid  by  the  heir  oifa  difleifor,  24.    See 

373- 
10*  The  heir,  notwithftandtng  dower,  hat  the  freehold  in 

him,  26,  7.  373,  N.  XXV. 
J  I.  Yet  his  reveriion  atter  feemsonly  a  naked  right,  27. 

12.  The  heir  of  a  diflcifor  who  died  quietly  feifed,  gains  a 

right  of  poilfeffion,  37.  399,  N.  LIII.  ^ 

13.  If  a  difleifor  dies  feifed,  though  within  a  year  and  day, 

yet  if  no  entry  be,  it  gives  a  right  of  poileffion  to  his 
heir,  43. 

14.  Heir  of  conqueft  and  of  line,  405,  N.  LX  V. 

15.  Sec  Defcenis* 

Homa^if  and  Homage  Anceftnl — 

1.  Of  the  vow  or  profeilion  of  liomage  to  the  lord,  IntT9L 

XV.  96. 

2.  See  the  nature  and  effeA  of  that  and  homage  anceftrel, 

'  3.  Homage  Anceftrel  pxtinf^,  154-  . 

4.  The  lord  of  the  homager  was  obliged  to  defend  bis  te- 

nant's pofleffion  ^y  plea  or  batcail,  and  to  find  hta  a  • 
champion,  ^c.  ij^jy  148* 

5.  And  fuch  tenant  was  bomnd  to  defend  his.  lord  by  his 

'>ody,  151. 
6«  The  obh'gation^  in  confirquen^js  of  homage,  continued 
during  the  tenant's  life,  though  be  bad  parted  with 
the  feud,  143.  403,  N.  LIX. 

7.  That  fuch  homage  had  wtirranty  annexed  to  it^  133* 

15 1.  400,  N.  LI  V,    Sec^  the  Intred.  xv, 

8.  See  the  efFeds  and  operation  of  fMch  warranty,  151, 

9.  The  maxim,  ^od  hmfigium  npiUii  pirfuifiiumf  152^ 

405,  N.|.^.  .     .  .      . 

10.  See  alfo  133,  i34» 

5  Homagi 
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Homagi  in  Court^^  '»^ 

1.  ^  woman  may  be  on  the  homage  to  prerent,  Isfc.  475; 

N.  CLXvlII. 

2.  But  not  an  heir  before  bit  admiffion,  287,  [y). 

3»  Of  the  homage  in  a  court-baron  and  cuftomary-court^ 
210,  l^c.  432»  3* 

laadj 
Indiament-*-       By  a  copyhoUer  agsrinft  his  lord  for  a  forceable  entry,  329. 

Infants'^       J.  Where  their  entry  is  barred  by  a  defcentt  ■^r. 

2«  An  infant  difleiibr  gains  only  a  naked  pofleiSon,  33* 

3,  So  if  be  aliens^  and  the  alienee  dies  feifed,  Ve,  33. 

4,  And  if  he  recovers,  tic.  he  is  ftill  a  diiTeifor,  33. 
5*  Vidi  if^a  Lsehis* 

6«  Admiffion  of  to  a  copyhold,  286.    See  Admittaficif  (ii}« 

7.  Privilege  of,  293.  464, 5. 

8.  Forfeiture  by,  230,  I.  293,  feTr.  463,  N.  CXLIV. 
9*  la  vititfifo  mire.    Ste  Surnnder,  (29). 

10.  See  Guardumm 

laveftiiure —        See  Livery  and  Seijin. 

Jointenants —  I.  Attornment  of  one  pafles  all  theeftate^  89. 

2«  If  they  leafe  for  life,  they  may  yet  releafe  to   each 
other,  92. 

3.  And  that  without  any  attornment  of  the  tenant,  92. 

4.  See  Admittance y  (8). 

Jus  Ritra£2us^  Retrait  Feodal  ti  Lignager^  325.  475,  N.  CLXX. 

King^^  I.  RepreTentatfve  of  the  fociety,  as  tb  many  purpofes, 

Intred,  ix. 
2^.  The  kfhg'is  guardita  of  the  fpiritualities  tempore  vaca^ 

tieniSi  11 2. 
3*  He  may  tttSt  airWl  endow  donatives,  i3'c.  115. 
4.  Of  the  king's  courts,  ttV.    See  Courts^  (a— 6). 

Knigbt-fervici^i,  Origin  of.    See  Introd  xv. 

2.  Forty  days  attendance  in  the  army,  ii.  (z)» 

3,  %et  Efcuage^  Ser^ce^  &c* 

Kf^kt^lmi-  1.  Origin  of,  Inttod.  xvK.  ^cx.  339,  N.  I. 
a.  Age  of,  Introd.xv\\u  339,  N.l, 

Laches 
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Laches-^        I.  Laches  are  not  to  be  fuppored  in  infanti;,  Verne- coverts, 
'^-  k^c.  32.  132. 

2,  Laches  of  year  and  da^  founded  on  the  feudal  law,  40, 

41.     See  28.  342. 
Lip/es^Scc.^  I.  Though  a  leafe  is  a  covenant  real,  yet  the  leflee  is  only 
bailifF  for  the  leflbr,  34.     860^54.  469. 
!•  And  the  difleifor  and  his  heir  is  bound  thereby,  34. 

3.  And  the  leflee's  entry  before  a  defcent  revefis  the  free- 

hold in  the  lefTor,  35. 
4*  So  it  binds  the  lord  on  efcheat,  34,  {b)»  299.  469. 
5^  Leafe  by  a  copyholder  for  a  year,  212,  iffc.  291.  436, 

N.XCL  46i,N.CXXXIX. 
6*  For  feveral  yqars,  without  licence,  213,  ^c.  232*  234* 

293,  ^c.  436,  N.  XCIL  463,  ifc.  N.  CXLIV, 

7.  Whether  fuch  ieafe  be  extendible,  295,  i^c*  467,  N. 

CXLVll.  Iffc. 

8.  Confirmation  of  a  voidable  leaic,  293*  464; 

9.  Void,  293.  464. 

10.  See  Forfeit ure^ .( i  ^  )  • 

LUcncc^^  I.  .Peternaines  on  the  death  or  alienation  of  the  lord  who 
grants  it,  203.  298, 9*  468,  N.  CLI. 

2.  Who  may  licence,,  333. 

3.  Licence  on  condition,  299*  469,N.  CLU. 

4*  Licence  on  paying  ten  years  rent^  or  power  to  let  with- 
out, 294,  465,  N.  CXLV. 

Liviry^  \.  How,  and  in  what  manner  to  be  made,  c&ram  p^rihSf 
l^c.  Introd.  xivi  39,  40.  53.  83,  84.  37it  N% 
XXIL  375,  N,  XXIX. 

2.  Symbolical,  112.  386,  Vc. 

3.  By  king,  £^c.  to  ecclefiaftics,  112. 

4«  Secundum  formam  cbarta^  396,  N«  XLVL 

5.  Till  livery  nothing  pafled  by  a  grant  .of  the  feud,  83. 

6.  Leafe  to  A.  for  years,  Vc.  with  livery,  remainder  to  his 

heirs,  is  a  void  fee,  07. 
See  alfo  Attommenty  and  Feud^  and  Seifau 

Lfffd  and  Tenant^^ 

1.  Lords  and  tenants  of  fieuds,  their  reciprocal  and  relative 

duties,  Intrcd.  xiii.  i.  8j,  82. 

2.  And  fee  the  reafons  of  thofe  ^lative  duties,  151.  &r. 
3*  The  lord's  confirming  the  tenant's  eftatc  docs  not  pafs 

the  feigniory,  79, 

4.  Bat 
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Lord  and  Tmant — 

4.  But  by  his  releafing  his  right  he  extinguiihes  the  lelg- 

niory,  80. 

5.  How  the  lord  may  abridge  or  enlarge  the  tenant's  fer- 

vices,  80. 

6.  He  could  not  pafs  over  his  tenants  without  their  aflent 

by  attornment,  Intrad.xly.  8 J. 

7 .  The  tenant's  attornment  cannot  vary  the  lord's  grant,  8a« 

8.  Where  the  lord  may  avow  on  a  difleifor  or  a  ftranger^ 

118.     See  J72,  N.  XXIV. 

9.  The  free  tenants  of  a  feudal  lord  were  to  be  his  cham- 

pions, 151. 
IG.  See  BattatL 

11.  Lords  of  manors,  their  fPlithority  and  power,  156.  193. 

196  to  212,  250. 

12.  What  a  domtnus  pro  tempore^  or  other  contingent  lord, 

may  do,  196  to  209. 
13*  The  lord  himfelf  may  make  admittances,  grants,  ^e. 
ofFfrom  the  manor,  216.     See  250,  251. 

14.  But  it  is  faid  a  fteward  muft  do  it  within  the  manor, 

216,  250. 

15.  Yet  it  Teems  a  fleward,  efpecially  empowered,  may  do 

it,  216,  250.     See  44^,  8, 
.]6.  For  other  duties  of  a  ite  ward,  fee  216.  250.  and  313  to 
320.  and  tit.  Steward. 

Lunatics'^  Cufiody  of  them  as  to  copyholds,  223.  307, 

M 

Mandamus-^       Lies  to  admit  a  copyholder,  413,  N.  LXXIL  460, 
N.  CXXXVIIL 


Manor —        i.  Origin  of, /v/r^.xi.  407. 

2.  Cannot  begin  at  this  day,  434,  N*  XC« 

3*  Muft    have    a  court-baron    with    two    free-fuitors, 

431—4- 
4*  Where  the  grant  of  a  manor  will  pafs  leafes  for  years^ 
but  not  for  lives,  t^c,  105,  io6« 

5.  A  cuftomary  manor  may  be  held  by  copy  of  court-roU^ 

{^)  215- 

6.  The  lord,  but  not  the  fteward^  may  make  admittances 

off  from  the  manor,  ^i6f  217.  250.    See  447,  &fr« 
^7.  A  court-baron  cannot  be  held  off  from  the  manor^  216^ 
217,250.447. 
A.^'  .^  ^^  Copyhold^  (1).  (60).  Courts. 

"*v  Mtnru^os 
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Marriagis^^        See  Baren  and  Fimi. 

Maxinii'^      i.  Affi^io  impmitnomen  opari^  ^/^ 

a.  Arbitrit  domini  r$i  ajimari  debety  239* 
3.  Homagium  repeUit  perquifuum^  I34«  152*4059  N^LXV. 
4*  MatrtTnonium  Jubftquens  iollH  reatum  pracedins^  29. 
5.  Ninw  peti/l  ijft  tiutm  t^  dnmnus^  15a.  405,  N.  LXV« 
6*  Nemo  plus  juris  dart  poUft  quam  ipfe  habetf  ao6. 

7.  Poffiffio/ratris/acitjhrorem  eje  baredimj  15. 

8.  ^antum  tiwns  domino  tamsm  dmunm  Unttai  dibUfrmUr 

JoUm  revinntUm^  l%im 

9.  SetJinafacitJHrpimj  ^'^  14.' 

10.  Vntmqmdque  folvetur  40  UgiHnhi  quod  Sgatvm  efi^  68. 

Mims —  Of  digging  them  on  copyhold  lands,  327* 

Mumra—  Feuds  fo  called,  347,  N,  II,  352,  N.  IV. 


N 
Non  compos f  tSV."— 

2»  Their  entry  not  barred  by  a  defcent,  32* 

2.  None  can  ftultify  himrdf  $    how  he  may  he  reUer- 

«d,  32. 
'  3*  Of  thecuftodyofalu9fitic«odJiitlands»223.307,3o8. 
See  Lunatic. 

ifoUrictj^    it  What  ads  of  notoriety  are  neceflary  in  attaining,  pof* 
bf&ngt  or  trapMiiri^g  flf  ieuds,  39.  53.  83.  90i# 
94*  ii8. 
J  :^,  Ei^iry  U  a.optoriety,  Mdt 

3.  Sols  livery  an4  aUonmAnl^  mid  auft  be  made  aram 


Of^igi^    !•  Of  xfpecial  i^qivfuiejrasr tD:ftashoU  lindsi  ii9« 

1.  There  can  be  ae-geaem  M0l|nat.«f  a  copyhold,  326* 

<}jtf/ift^       .livWt i^i^i^d  rthl^^  «irf  fee  FmfiHurt^ 

^■'  '   '  .     (10).  ...  .0,  .<.;/....  .^ic 
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Pannage^  Right  of,  38<{. 

fttragt^  Feudal,  359,  He. 

ferpttmtf^        None  where  the  contingency  is  during  a  life,  98. 

PoJfeJJio  Frairis-^ 

1.  See  Half  Hood. 

2.  Of  what,  and  how  caured,  15,  [k).  16,  and  Notes ; 

18,  and  Notes  ;  i2.  28,  and  [y).  158,  (j).  162.  268. 
3*  Of   a   copyboM    before   admfffion,     icg.    458.    N« 
CXXXIL 

Pofejpmy  and  Right  of  Pojipon— 

J.  A  right  of  pofloffion,  whkt  it  is,  i^c.  21.  84*  126*  131; 

370,  N.  XX.  399,  N.  LIII. 
z.  Of  a  naked  poileflion,  and  how  turned  to  a  right,  22* 
50. 

3.  When  a  naked  poiTeffion  defcends  on  the  heir,  it  makes 

a  right  of  ^ueffion  diflind  froni  A  rigHt  of  propriety, 

4.  How  dower  avoids  the  pofleffion  of  the  heir,  27. 

S^r  Till  endowmdHt^  the  wife  Has  only  a  naked  pofleffion, 

27. 
6*  Pofleflion  of  the  younger  brother  is  pofleffion  of  the 

•      '    ^  ^elder,^28l-  "*" '  ' -t       ■  • 

x^    1 7«  h  ^*  "TtN  Iboie  i€t  done  that  Imahifefts  the  contrary, 
28,  29.  V 

8.  Where  the  ehlry  df  tfijij  ybiinger  brother  deftroys  the 
^><iT7  ^i       poflMioA*4f  Ifte'eidei-,  29. 

9*  I^^d&eiit  or  a  A  6f 'liw;  Mi^^r/i^m^/V/  helU^  gives 
a  right  of  po&ffion ;  contrm  if  in  time  of  a  foreign 
war,  35, 
10.  No  pofleffion  could  ^afs  by  the  feudal  hw,  but  coram 
paribus^  118.  .  ^     .. 

v^ '  4^,1/  Bic  a  dtffetlbr  that  had  the  poflefltoh  might  take  a  i^ 
^  ieiffe  of  the  righV,  118. 
•    v'  r  J  S2.  And  whefi  the-  pcffisffion  end  right  are  feparated  by  the 
difleifin,  they  are  united  by  the  releafr,  53, 
13.  Noiey  A  difieifor  has  the  naked  pofleffion,  his  feofieean^ 
^-..'  \^'\  ^^aual^olcolottfiififepdfii^&bnjand  the  heir  the  n^^^ 

ofpofleffion,  50.  53*  "    '  ^ 


sit  INDEX. 

Rgmainder-^ 

10.  On  forfeiture  of  particular  tenaat  of  copyholds,  the  lord 

-  may  enter,  173.  244. 
ji«  But  the  remainders  are  not  deftroyed,  244,  &r.  3029 
•  L'c.  47i,N.CLVII. 

12.  Commencement  of,  as  to  copyholds,  17^.  302,  ^c, 

13.  Reni-mder-man  may  furrender,  163.  and  note  [c). 

14.  1  o  one  for  life,  remainder  to  twQy  266,  £2fr.   45c,  S» 

N.CXXV,  CXXVI. 

15.  Sec  Admittance^  (7).     Fines^  (4).  (9), 

Remittirs^^    i.  A  remitter  is  the  reftitution  of  an  old  title,  and  not  the 
acquiring  a  new  one,  1 3 1  •  397,  N .  XLIX. 

2.  The  foundation  and  reafon  of  remitters,  120, 130.  399, 

N.LIL 

3.  Where  the  difieifee  takes  back  only  a  naked  pofleffion, 

he  is  remitted,  129. 
4*  Contray  if  the  difleifor  takes  it  back  for  life  or  years  by 
deed,  ^c.  129, 

5.  And  where  the  proprietary  takes  back   the  eftate  by 

deed^  ^V.  he  is  not  remitted,  131.  398)  9,  N«  LI. 

6.  Controy  where  the  right  of  pofleiSon  is  caft  upon  him  by 

law,  or  where  he  comes  to  it  by  feoffment  under  age, 
or  during  coverture,  ^V.  131. 

7.  A  feoffment  or  eftate  fqr  life  or  years,  or^on  condition 

to  an  infant  or  feme  covert,  that  has  right  of  pro- 
priety, is  a  remitter,  132. 

8.  Where  the  entry  is  congeable,  or  not,  129.  398,  N.  LL 

Rifit'Cbargi'  i.  Againft  common  right,  402,  N.  LVII. 

2.  Byprefcription,  305.  47i»  N.  CLVIII. 

3.  Whether  rent-charge  by  the  lord  fhall  affed:  copyholds. 

202.  430,N.LXXXVI. 

4.  Whether  grantable  by -copy,  331. 

kent'Seck-^        Diftrefs  for,  468,  N.  CL. 

Retralt  Feodaly  &c. — 

Fiodal  y  Lignager^  475,  o.  CLXX* 

Rivtrter^^      i.  Right  of,  Introd.  xix,  38,  n,  (»). .    . 

2.  Sec  Admittanci^  {i ^).     Forfeiture.     Remainder. 

RigbtS'^^        If  A  naked  poffeffion  is  no  right,  21* 

2.  How  a  diffcifor  may  acquire  a  right,  22. 
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BJghts^ 


3.  Where  a  dcfcent   creates  a   right  of  pofleffion,    2 1 

to  23. 

4.  The  difference  between  a  right  of  poflciEonand  a  right 

of  propriety,  22,  23. 

5.  But  on  a  feoffment  on  condition  the  feoiFee  has  both, 

till  the  condition  broken,  and  an  entry  thereupon, 
25,  26. 

6.  None  by  his  own  wrong  can  give  himfelf  a  right,  28. 

34.  104-  13'- 
7*  Therefore  the  difTeifee,  difleiGng  the  heir  of  the  difleifor, 
gains  no  right,  131.  399,  N.  LIIL 

8.  Where  a  right  of  pofleilion  may  or  may  not  be  acquir* 

ed  tempore  belli ^  35. 

9.  A  fucceiiur  «=:ains  no  right  where  the  predeceflbr  had 
none,  36* 

A  right  or  propriety  in  the  Saxon  times  only  recoverable 

in  a  writ  of  right,  47. 
He  who  has  paiTed  his  right  cannot  impeach  the  eftate, 

79- 
The  efFefl  of  a  right  of  poflefHon  diftinft  from  a  right 

of  propriety,  129,  130,  ^c. 

13.  A  right  of  polTei&on  cannot  be  devcfted  but  by  an  elder 

title,  131. 

14.  If  a  proprietary  re-obtains  the  right  of  poflTciEon  by 

agreement,  he  muft  fo  hold  it,  130. 
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Seigniory'^ 


Setfin-^ 


When,  how,  and  by  whom  it  maybe  granted, 
xiv.  50,  I.  8i.  87,  88. 


Introd*, 


1.  See  Livery. 

2,  Scifin  in  law,  21.  45.  37O,  N.  XX.   376,  N.  XXX» 

3,  —  in  right  of  the  wile,  io8, 

4.  See  Admittanci. 

SiTvica-^       I.  Of  knights- fervice,  and  foccage  fervices,  (stc.     Intrad^ 
XV.  105,  106. 
2.  The  fcrvice  of  one  man's  body  not  to  be  performed  hf 

another's  body,  without  the  lord's  aflent,  52. 
3,  Where  difleifees  may  diftrain  for  ferviccs,  106. 
^.  See  Diftriffis^  Fealty^  Homage^  Knight-Service. 
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Statutes 
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Statutes'^       I.  General  rules  for  expounding  ftatates,  164*  177.  4t?(« 

2.  No  general  words  fhaJI  prejudice  the  king  or  lord  cf  a 

'  m^nor,  i^c,   164.  177. 

3.  Where  general  words  Oiall  be  extended  to  copyholds, 

or  not,  164.  J77.   417,  N.  LXXVIII. 
4^  See  the  following  particular  flatutes  explained, &f.  [vix.) 

5.  Magna  ChartOj   lOi. 

6.  Merton^  183,  184,  (%)• 

7.  Bigamis^  139, 

8.  Marlborough^  49. 

9*  Gloucefter,  r.  r .  p.  49.  85. 
JO.  f.  3.  p,  141. 

11.  ^Sf^.  2.     De  Donisyicc,  103.  142.  165,^^.  418,  {fr. 

12.  — '  f.  3.  p.  l8|. 

13.  tf.  18.  p.  160,  (i).  185. 

14.  j6  Rich,  11.  r.  5*  p.  186. 

15.  4  //iP«.  VII.  c.  24.  p.  186,  {d). 

16.  II  //>«.  VIT.    c  20.    p.  181. 

17.  27  Hen.  VIII.  r.  10.  p.  182. 

18.  31  (ff  32  //^«.  VUI.  p.  185. 

19.  32  Hen.  VIII.  r.  9.  p.  184. 
20»  tf.  28.  p.  109.  184. 

21.  f.  33.  p.  23,  (»). 

♦21.  f.  37.  p.  468.  N.  CL. 

22.  34  ^  35  Hen.  VIII.  r.  5.  p.  322. 

23.  I  Ed.  VI.  c.  8,  e5r.  p.  i86* 

24.  2  £i.  VI.  f.  14.  p.  186. 

25.  5  Eliz,  c.  14.  p.  1 86. 

26.  13  £//s:.  r.  10.  p.  179. 

27.  29 c.  5.  p.  188. 

28.  31  c.  7.  p.  188. 

29*  ocat.  of  Limitation,  178. 

30.  29  Car.  11.  c.  3.  p.  474,  N.  CLXV. 
^i.' 4  Geo.  IL  tf.  28. /5.  p.  4685N.  CL. 

32.  31  Geo.  III.  £.  32.  p.  186,  {h).  188,  (/). 

33.  See  Guardians^  (6). 

Stiward-^      i.  Retained  by  ^^<9/,  221. 

2.  Deputy,  221,  n.  (z),  284.  448.  450* 

3.  What  fteward  may  grant,  221. 

4.  — ;—  may  take  a  fur  render,  22i>  n.  (*•). 
^,  may  admit,  221. 

6.  Admitting,  ^r,  out  of  court,    217.221,  n.  (;r).  250, 

251.  447,  N.  CXi.  449,  N.  CXIL 

7.  Sec  Jdmittancii  (32).    Courts^  (10). 

Swt 
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Suit  cf  Court-^  See  Introd.  xiii.  xv.    431—5.  447f  N.CXI.    4,75, 
-  N.CLXIX. 

See  Cfiurt. 

Surrender —    i.  Operating  as  a  rclcafc,  301.  470,  N,  CLV. 

2.  —  of  a  copyhold,  157,  ^c,  408.  410,  N.  LXIX. 

3.  A  furrender  can  be  only  made  by  him  who  has  the  legal 

eftate,  410,  N.  LXIX. 
4*  And  therefore  is  not  neceiTiry  in  cafe  of  a  right,  equity, 

power,  ^c.  410, 1 1,  N.  LXIX. 
<•  An  heir  may  furrender  before  admiffion,    i6j.  281. 

415,   N.  LXXV.    416,   N.  LXXVL    457,  N. 

CXXIX. 

6.  So  a  reverfioner  or  remainder-man,  on  admiffion  of  the 

particular  tenant,  i63>  n.  (r).  416,  N.  LXXV. 

7.  Jitter  of  furrenderee,  282,  Ve.  416,  N.  LXXV.  457,  g, 

N.  CXXX. 

8.  What  furrenderor  may  do  before  admiffion,  415,  16, 

N.  LXXV. 

9.  By  furrender  no  more  pafles  than  what  may  lawfully 

pafs,  190.  255,  452. 

10.  — —  or  will  fatisfy  the  ufes  declared,  450,  N.  CXVL 

11.  .—  and*  the  eftate  remains  in  the  fuirenderor  till  the 

furrenderee    is    admitted,      195.     291.     420,     N. 
LXXXV.    461,  N.CXXXVill. 

12.  By  whom  the  furrenderee  is  /«,  218.  221.  439. 

13.  And  the  admittance  relates  to  the  iurrender,   221.  288, 

9.  416,  N.  LXXV.  438,  N.  XCIV. 

14.  If  the  furrenderee  dies  before  admittance,  his  heir  {hall 

be  admitted,  and  be  in  by  defcent,  220*  288. 

15.  Surrender  to  will,  195.  429,  30,  N.  LXXXV. 

16.  What  amounts  to  a  Surrender,  2;2,  £5fr.  45c,  N.  CVV. 

17.  When    revocable,     287.     459»'    N.   CXXXlli,    (5* 

CXXXIV. 

18.  ;  fupplicd,  1*57,  [k).  412. 

19.  How  conftrued,  ^95.  ^65,  N    CXLVf. 

20.  Who  may  take  a  furrender,   221.  251,  252.  277,  n.  (jr), 

447,  N.  LXl.  449,  N.  CXli.  430.  N.  CXIV. 

21.  two  tenants,  2/7. 

22.  Out  of  court^  447,  N.CXI. 

23.  By  attorney,  26.   4-8,  N.  XCIIt.    450,  N.  CXIL 

24.  By    feme    covert,    221,   {x).     277.    322.    457^   N. 

CXXVIII.    474,   N.  CLXVi. 

25.  A  perfon  may  furrender  to  the  ufe  of  his  wife,   220. 

439,  N.  XCiV*. 

26.  Or 


ji$  INDEX. 

26.  Or  a  wife  to  the  ure  of  her  hufband,  2^^.  322.  457,  N. 

CXXVIII.  474»  N.  CLXVI. 
27*  No  ufe  exprefled,  how  it  (ball  enure,  210.  254.  45 1» 

N.  CXVII. 

28.  "  To  i/.**    He  fhall  have  only  an  eftate  for  life,  aig. 

254,  (*). 

29.  To  the  ufe  of  an  infant  in  ventre  fa  mere^  263. 

30.  To  the  ufe  of  the  fteward,  221,  n.  (at).  277. 

31.  A  fee  limited  on  a  fee,  261. 
22,  — -  ihfuturo^  260,  to*c. 


Tenures'^       »•  Origin  of,  Introd.  ix.  fef^. 

2.  All  lands  in  England  fuppofed  to  be  held  of  the  king, 

Introd.  ix.  353,  N.  VL  361^  N.  XII. 

3.  A  perfon  could  not  have  been  put  into  the  tenancy  with* 

out  the.  approbation  of  the  lord,  Introd.  xiv.   i2. 
See  j/dmittancej  (i — 4). 

4.  A  tenancy  cannot  now  be  created  on  a  grant  in  fee,  8$. 

See  393,  N.  XLII.  434,  5,  N.  XC.     See  ^ia 
Emptores^ 
r.  On  a  feoffment,  the  tenancy  is  extinfi  as  to  the  feoffor, 
66.  391,  N.  XXXVIL  400,  N.  LIV. 

6.  But  a  tenant  in  tail  (hall  hold  .of  the  donor,  391,  N. 

XXXVII.  393,  N.  XLII. 

7.  A  perfon  cannot  hold  of  himfelf,  393)  N«  XLII.  8/)  8. 

152.  405,  N,  LXV. 

8.  Tenant  on  marriage.    Introd.  xvili.  108.  and  n.  (i). 

361,  N.  XII.  460,  N.  CXXXVL 
g.  Of  whom  the  tenant  in  dower  iball  hold,   172.  373, 
N.  XXV. 

10.  tenant  by  the  curtefy,  72. 

11.  Copyhold  in  the  hands  of  the  king,  22 2>  n.  {d). 

12.  The  lord  may  take  the  diiTeifee  for  bis  tenant,   25. 

372,  N.  XXIV. 

13.  See  Homage. 

Treafin^  Of  forfeitures  for,  ts^e.  240,  241- 

Tfw-^  Sec  Wafte,  (2).  (4)* 


INDEX.  itf 

Trefpafs^^      I.  Lies  againft  a  difleiror  for  the  entry,  i^c.  but  xift  for 

the  mean  profits  till  the  difleifee's  entry,  45.  376, 

N.  XXX. 
2.  For  though  one  has  the  freehold  in  law  in  him,  yet  be 

cannot  have  trefpafs  before  entry,  45*  376. 
3*  None  can  be  a  trefpaflbr,  on  whom  the  law  cafts  the 

poilefBon,  46. 

4.  Trefpafs  lies  againft  the  feoiFee  of  a  difleifor,  1.  /.  after 

entry,  46. 

5.  It  lies  by  a  copyholder  againft  his  lord,  for  oufting  him» 

157.  290.  32^,  (x).  460,  N.  CXXXVIII. 

6.  For  cutting  trees,  I38. 

7.  So  by  a  feudal  tenant,  if  his  lord  fubjed  him  to  another 

without  his  confent,  93, 94. 

8.  By  a  furrenderor  for  not  admitting  the  ajii^  que  ufe^ 

291.  413,  N.  LXXII. 

Trials —  See  jljjizey  and  BattaiL 

Tythes^"  I.  Whether  grantable  by  copy,  331, 

2.  The  demand  of  tythes  fet  up  at  the  fecond  council  of 

Ma/con^  111. 

3.  .  are  tenements,  331,  n.  (h). 


U 

Vndirwwd^^       Grantable  by  copy,  332.  479,  N.  CLXXVJ. 

V 

VaJfaU-^  See  ^iuds  and  Loris^  &c. 


VUkim-^       I.  Whether  copyholders  were  originally  fuch,   rcS.  400, 
N.  LXViL 
2.  See  462. 


W 

War  (Privati)-^Intrtid.  xviii.  n.  (m), 

Wards^  &c.—      Wardfhip,  marriage,  «nd  relief.      See  S8.  96.   aiic^ 
Feuds^  ( 1 8 )  •  ( 2 2 }•    and  Guardian. 

5  WarrafUia 


5iB  I      N      D     X     X. 

JFarrantui  Charu^^tt  IFriis^  (2). 

Warranty^    I.  On   whom  it  defcends,    135.  304,  N.  XLIV.  402, 

N.  LVIIL 
5t.  Exprefs  and  implied^   133,  134.  400,  N.  LIV.   401, 

3.  Lineal  and  collateral,  ♦42.  402,  N.  LVIIL 

4.  Cannot  be  created  without  deed,  405,  N.  LXIV. 

5.  See  DeM^ 

6*  What  it  is,  and  whence  derived^  Intr^.  xv.   17,  ig. 
120.  133. 

7.  By  what  words  created,  f5fr.  139. 

8.  When  introduced,  and  for  what  reafon,  18.  134,  ^c. 
9«  Whom  it  binds^  and  the  confequences  thereof,  120.  133 

to  151, 

10.  All  feoffments  had  anciently  warranties  annexed,  117. 

11.  And  arecompence  was  always  prefuined,  J4i,  148. 

12.  The  three  efFe£t;s  of  warranty  anciently,  135  to  141. 

13.  It  repelled  the  warrantoi^s  claim,  it  obliged  him  to  defend 

the  land,  ^V.  and  (if  by  battail)  to  find  a  champion, 
120.  135.  138%  148,  is^c. 

14.  Where  a  feoffment  with  warranty  bars  an  entai],  126. 

142;  146.  and  404. 

15.  Warranties^  ai  conMnon  law  of  two  forts,  140. 

!&•  Vi%*  Warranties  commencing  by  diffeifin,  and  binding 

warranties,  140. 
17.  Of  bi/)ding  warranties,  fome  are  altered  by  Ratutes,  140, 

141,  Isft. 
i8.  After  the  &SLiutc  ^ia  EmptoreSy  exprefs  warranties  were 

frequent  in  conveyances,  134. 

19.  For  the  feudal  tenants  would  not  attorn  without  a  new 

exprefs  warranty,  134.  154. 

20.  The  liatute  />/  Donis  occafioned  the  diflin<Etion  of  lineal 
>  ^     and  collateral  warranties,  it  barring  only  by  the  for- 
mer. (J^.)   141.     See  1^*2,143. 

21.  Where  lineal  and  w^ere  coliuterai  warranty  is  a  bar  or 

not,  142  to  147.  ... 

22.  Who  might  be  barred  thereby,   iffue  male  or  female, 

146,   147. 

23.  Where  the  anceftor  devifed  lands  devifable  with  war- 

ranty, fuch  warranty  was  no  bar,  149. 

24.  Three  reafons  thereof,  149.  and  (ce  405,  N.  LXIV* 

25.  Where  one  bad  warranted  land  in  fee,  and  then  took 

back  an  eftate  for  life,  (^i.  that  did  not  deftroy  the 
warranty,  149. 

14.  26.  Natj 


% 
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Warranty — 

26.  NoU^  A  warranty  may  be  releafedy  or  it  may  be  di& 

charged  by  attainder  of  the  warrantor,  150* 

27.  Ste  alfo  Feuds^  (36,  fa'r.) 

Wafte —  I.  What  is  Wafte  in  copyholds,  235. 

2.  Of  wafle  in  cutting  trees,  ^c.   236,  ^c* 
3*  Wafte,  voluntary  or  permiiSve,  is  a  forfeiture  of  the 
copyhold,  235.  237. 

4.  What  wood  or  trees  the  copyholder  may  take,  and  what 

the  lord,  236,  ^V. 

5.  Where  one  may  have  wafte,  lie.  ^though  the  eftate  is 

in  abeyance,  128. 

WiUi'^  ^       I.  Before  and  fince  theConqueft,  370,  ISc* 
2.  A  will  is  not  a  deed,  405,  N.  LXi  V. 
3*  Probate  of,  381. 
\  4.  Copyholds  are  not  within  the  flat,  of  wills,  322.  474$ 
N.  CLXV. 

WomiH'-^        I.  Permitted  to  fucceed  to  a  feud,  Introd*  xvi*  it.  35;, 
N.  X.  364,  5. 

2.  Excrcife  the  funftions  of  the  fief,  357, 

3.  May  be  on  the  homage  in  a  cuftomary  court,  475,  N» 

CLXVIII. 

lV»rds  ixppundidy  Sec. — 

I*  Calumnia^  39. 

2.  Clamium^  39. 

3.  Confirmaviy  79. 

4«  Deai  and  concejft^  79. 
5*  Difcontinuancc,  107. 

6.  Doi  and  Dower^  26,  27.  107. 

?.  Feuds  {Diadly)y  403,  N.  LX.  *    < 

.  Feudum  or  Feodum^  i.  347. 
9»  Guer.  ^  JVary  Scq,  133-       . 
to.  Heirs,  Vc.  268. 
Ml.  Laches,  40,  41. 

12.  Prabendum  ts^  Prabmdarii^  1 14. 

13.  S^/ummodOf  326. 

14.  Stirpes  (St  eapita^  7,  8,  9% 

15.  Vendieatio^  39. 
l6«  Warranty,  133. 

NH  Wnts 


S«o  I     N      D      E     X. 

fyrits^^         K  A  writ  of  right,  in  thr  time  of  the  Saxons^  the  ooly  wmjp 
Mi    .  to  recover  a  right  of  propriety  in  lands,  and  why  it 

was  difufed,  47,  lie.    See  108. 117. 
1.  Of  a  writ  0/  warrantia  charta^  i8.  1 17.  138.  153,  I54« 

3.  A  writ  of  pofleffion  to  recover  a  right  of  entry,  47,  ttc. 

4.  A  cui  in  vita  was  not  anciently  known,  47. 108, 9. 
5«  Of  writs  of  entry,  and  of  affizes,  47. 

6.  Of  fiunmons.  Grand  cape  and  Petit  cape^  47. 

7*  Writ  of  entry,  when  allowed  inftead  of  battail,  47*  49* 

5.  Writ  of  entry  in  the  Poft  given  by  the  ftatute  of  Marli. 

49-     .  — 

p.  Of  a  ^td  juris  damatj  99. 
lo.  Of  writs  of  entry  ad  commuMn  legem  &  in  eenfimU  eafm^ 

&c.  99. 
II*  Of  a  writ  of  wvd,  and  of  ciiftoBis  and  fervices,  99. 


iiwr  and  Day^^ 

I.  Reafonof,  341,  2. 

a.  What  are  lache^  or  not,  on  ft  non-claim  within  a  year 
and  day,  40,  41,42. 

3.  If  the  diffeifor  dies  feifed  within  the  year  and  day,  and 

before  entrv  of  the  dlfleifce,  it  gave  a  right  of  poflef- 
fion to  his  m^ir,  43. 

4.  See  title  Pj^!;^  and  £/;£#• 
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ERRATA  &  ADDENDA* 

Pigc  X.  Introd.  N.  {L)-^ftir  «'  Hift.  of  Gtvelk/*  add  ^  An4 
fee  alfo  Lord  Lyttl.  Hill.  Hen.lL  vol.i.  Ap* 
pend.  No,  i.^' 
^      97.  N.  laft  line— /flr  «'  Keham"  rtiul  '•  Kelbtm." 

I4C.  1. 19.— ^uA/  <'  &  vide  Martli.  Weftni.  lib.  ii.  f.  6»  fab 
ano.  1084;    Sc  f.  68.    f,  &•  1212.      Mauh« 
Paris,  f.  9.   1.48.   f.  a.  1084;  f.  640.  1.64. 
f.  a.  1247-  fcc.     3  Lyttl.  Hen.  II.  337.  N«  to 
p.  114*  o&.,ei.** 
346, 1.  28.-/tfr««  thefc"  read  "  thofe/' 
353.  N.  VI,  L  i^-^ead  **  mediately  or  loimediately." 
360.  I.  it.—fir  "  grantor**  rtad  •*  j^rantee." 
425.  I.  II.— for  "  her"  nad*^  here.** 
f3i.  N.  LXXXVII.  /.  5.  after  •«  manor**  ii^i^  ( ). 

N.  B.  It  was  originally  intended  to  -ftave  given  tfie  lareer 
Notes  at  the  bottom  of  the  page,  but  it  wai  fpaod  ittpriAkable 
by  rcafon  of  the  great  length  of  many  of  them.  The  defign, 
however,  was  not  abandoned  till  the  firil  iheet  of  the  Introduc- 
tion was  through  the  prefs;  and,  therefore,  when  a  note  is  re- 
ferred to  from  that  flieet  by  the  letter,  the  letter  of  reference  is 
not  corre^  :  Yet,  as  tlloie  references  are  fo  few,  and  the  number 
of  the/tf^#  Te^tvitdL  to  is  accurate,  it  is  hoped  that  the  reader  will 
Aot  experience  much  inconvenience  from  the  drcumftance. 


,   **      '■  BOOKS, 

fyritten  by  the  farm  AvTHOB, 
*>  Jnd  Sold  hy  J.  ^«TTER WORTH,  FUii'Stna. 

AN    ESSAY    towards    the   Further  Elucidation   of  the 

'  LAW  OF  Descents. 

AN  INQUIRY  into  the  Title  and  Powers  of  HIS 
MAJESTY  AS  GUARDIAN  OF  THE  DUCHY 
OF  CORNWALL  during  the  late  Minority  of  its 
Dttltc. 


And  Jhortly   will  be  fuhlijhed^ 

Thb  Second  Edition  of 

REFLECTIONS  ON  GOVERNMENT  IN  GE- 
NERAL,  with  th^r  Application  to  the  BRITISH 
CONSTITUTION  5  infiveScaioni: 

£.  On  the  Natural  Equality  of  Man;  with  Remar&t/tm  die 
RepubUcao  and  Monarchical  1^'orms. 

II.  On  the  Form  of  Government^  rclaiive  to  the  Secarit/of 
Liberty. 

III.  On  Government,  relative  to  the  Improvefflent  of  the 

People;   with  Obfervations  on  Reform. 

IV.  On  Government^  relative  to  Religioa. 

V.  On  Government^  reladve  to  its  Origin  and  Fosrers,  ita 
Laws  and  Organization. 


,--  «f  ■  -■  ^ 


•n 


'IILIIV 


t         \ 


rm 


>' 


OtAQHIQM 

TIm  Imv  of  tanufw  hwludlnQ 


3  6105  044  258  312 


